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Purpose: The subject Operation and Maintenance Agreement allows for the continued delivery of thermal energy in the form of

high-temperature hot water and chilled water for heating and cooling purposes to several critical facilities which include

educational, cultural and healthcare institutions in and around the Nassau County Hub. The proposed Operation and Maintenance

Agreement has a term of two years.

Under the terms of the Operation and Maintenance Agreement, the operator, Nassau Energy LLC, will operate the existing facilities

in order to continue to provide such thermal energy to the existing base customers (Nassau Community College, the Veterans

Memorial Coliseum, Long Island Children’s Museum, the Cradle of Aviation, Long Island Marriott, Nassau University Medical

Center (NUMC), the Correctional Center, Technical Service Building and the Aquatic Center. The Operation and Maintenance

Agreement also grants to Nassau Energy, LLC the right to pursue and negotiate a potential long-term solution for on-site




production of thermal and electric energy to the District Energy System that can contribute to the development of the Hub.

Method of Procurement: The subject agreement was procured via a Request for Proposals originally issued in January 2016.
There were seven addenda to the RFP in response to questions and comments posed by several interested firms. The receipt of

proposals was extended to July 29, 2016 and all responses were received on or before the due date.

Procurement History: The subject agreement was procured via a Request for Proposals issued in January 2016. There were seven
addenda to the RFP in response to questions and comments posed by several interested firms. The receipt of proposals was

extended to July 29, 2016 and all responses were received on or before the due date.

Despite an extensive effort to attract respondents through a Request for Expressions of Interest that was well attended, only two
firms submitted proposals. With the assistance of outside counsel, engineers and financial advisors the two proposals were vetted
and compared. In order to properly compare the proposals, the team of outside experts conducted interviews; submitted clarification
questions; and, reviewed the responses from the proposers to assist the County's selection committee. In mid-2017, one member of
the selection committee resigned from County service delaying the procurement process. Then with the change in administration, a
selection committee had to be reconstituted and briefed before arriving at a recommendation. In the spring of 2018, the
reconstituted committee met with the County's expert consultants over several weeks and ultimately selected the incumbent
provider, Nassau Energy, LLC, a subsidiary of Engie NA, as the most advantageous proposal based on the criteria set forth in the

RFP.

Nassau Energy, LLC, as successor to Nassau District Energy Corp., was a party to the Lease Agreement (“Lease”) with an effective
date of February 2, 1990, as amended, and a Master Energy Agreement (“MEA”) dated as of February 2, 1990, as amended, under
which the County leased to Nassau Energy, LLC portions of the Central Utility Plant Facilities and NUMC Facilities and related
sites, and Nassau Energy, LLC owned and operated a cogeneration facility that produced electricity and resulting heat to operate the
boilers and chillers to provide heating and cooling services to the base customers. New 25-year lease and master energy
agreements were negotiated by the parties but due to Covid-19 and related price increases, among other factors, the contract
documents were not forwarded to the Legislature for approval and negotiations on the contract documents were restarted. The
cogeneration facility reached the end of its useful life in May of 2022, and has been decommissioned but the stand-alone boilers

and chillers remain operational.

Nassau Energy, LLC delivered to the County a notice on November 10, 2022 terminating the Lease and the MEA effective as of
December 10, 2022, subsequently amended to extend the effective date of termination to January 31, 2023, and such termination

has been extended pending approval of the new Operation and Maintenance Agreement.

Description of General Provisions: The Operation and Maintenance Agreement has a term of two years and is essentially an
interim arrangement until such time as Nassau Energy, LLC (“Operator”) can propose a long-term solution to the County for the

thermal and electric energy needs of the District Energy System.

The Operator has committed to perform the Contract Services under the Operation and Maintenance Agreement in accordance with
Prudent Industry Practices and that meet the Contract Standards for providing thermal energy (heated and chilled water). The
facilities, facilities sites and equipment will be owned by the County or NUMC, as applicable, and the role of the Operator is

limited to providing operation and maintenance services on behalf of the County and NUMC.

The Operation and Maintenance Agreement also grants to the Operator the right to pursue a potential long-term solution for on-site




production of thermal and electric energy to the District Energy System that can contribute to the development of the Hub. The
Operator and County have agreed to begin discussions of this arrangement upon the Commencement Date of the Operations and

Maintenance Agreement in order for the Operator to submit a formal proposal to the County for its review by October 2023.

Impact on Funding / Price Analysis: The O&M agreement will result in higher costs to the County which are passed on to
downstream customers. The County will pay Nassau Energy, LLC for the operation and maintenance services and will then recover
the costs for such services from the non-County base customers (including Nassau Community College, NUMC, Nassau Coliseum

tenant and Long Island Marriott). There are sufficient resources in the 2023 Budget to address the increased expense.

Change in Contract from Prior Procurement: N/A

Recommendation: Approve as Submitted




Advisement Information

Fund | Control | Resp. Center Object Index Code Sub Object Budget Code Line Amount
GEN 06 0640 DF PWGENO0640 DF555 PWGENO0640 DF555 01 $0.01
TOTAL $0.01
Additional Info Funding Source Amount
Blanket Encumbrance Revenue Contract:
Transaction County $0.01
Federal $0.00
Renewal State $0.00
% Increase Capital $0.00
% Decrease Other
Total $0.01
Routing Slip
Department
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Final Approval Ken Arnold 01/30/2023 05:50PM Approved
County Attorney
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RE & Insurance Verification Thomas Montefinise 01/30/2023 06:16PM Approved
NIFS Approval Mary Nori 01/30/2023 06:23PM Approved
Final Approval Thomas Montefinise 01/30/2023 06:41PM Approved
OMB
NIFS Approval Christopher Nolan 01/30/2023 05:50PM Approved
NIFA Approval Andrew Persich 01/30/2023 05:51PM Approved
Final Approval Andrew Persich 01/30/2023 05:51PM Approved
Compliance & Vertical DCE
Procurement Compliance Robert Cleary 01/30/2023 07:03PM Approved
Approval
DCE Compliance Approval Robert Cleary 01/30/2023 07:04PM Approved
Vertical DCE Approval Arthur Walsh 01/30/2023 07:05PM Approved
Final Approval Arthur Walsh 01/30/2023 07:05PM Approved
Legislative Affairs Review
Final Approval | Christopher Leimone | 01/30/2023 07:07PM | Approved
Legislature
Final Approval | | | In Progress
Comptroller
Claims Approval Pending
Legal Approval Pending




Accounting / NIFS Approval

Pending

Deputy Approval Pending
Final Approval Pending
NIFA

NIFA Approval Pending




RULES RESOLUTION NO. -2023

A RESOLUTION AUTHORIZING THE COUNTY EXECUTIVE
TO EXECUTE A PERSONAL SERVICE AGREEMENT BETWEEN THE
COUNTY OF NASSAU ACTING ON BEHALF OF THE DEPARTMENT
OF PUBLIC WORKS AND NASSAU ENERGY, LLC

WHEREAS, the County has negotiated a personal services agreement
with Nassau Energy, LLC for services in connection with the operation and
maintenance of the District Energy System, a copy of which is on file with

the Clerk of the Legislature; and, now, therefore, be it

RESOLVED, that the Rules Committee of the Nassau County
Legislature authorizes the County Executive to execute the said agreement

with Nassau Energy, LLC.



Execution Copy

OPERATION AND MAINTENANCE AGREEMENT

between

COUNTY OF NASSAU

and

NASSAU ENERGY, LLC

Dated as of

, 2023
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OPERATION AND MAINTENANCE AGREEMENT

This OPERATION AND MAINTENANCE AGREEMENT (this “Agreement”) is made
and dated as of , 2023 (the “Effective Date”) between the NASSAU COUNTY,
a municipal corporation of the State of New York (the “County”), and NASSAU ENERGY, LLC,

a limited liability company organized and existing under the laws of the State of Delaware, and

authorized to do business in the State of New York (the “Company”).

RECITALS

WHEREAS, the County’s District Energy System consists of the Central Utility Plant
consisting of dual fuel-fired boilers, chillers, cooling towers, steam pipe, appurtenant ancillary
equipment, and other related assets located at 185 Charles Lindbergh Boulevard, Mitchel Field,
Uniondale, New York (the “Central Utility Plant Facilities”), as well as the boilers, chillers,
appurtenant ancillary equipment and other related assets located within the thermal energy boiler
plant of the Nassau University Medical Center at 2201 Hempstead Turnpike, East Meadow, New
York (the “NUMC Facilities”) (such facilities, with major Equipment as more specifically
described in Exhibit A, the “Facilities”);

WHEREAS, the County and the Company, as successor to Nassau District Energy Corp.,
were parties to a Lease Agreement with an Effective Date of February 2, 1990, as amended (the
“Lease Agreement”) and a Master Energy Agreement dated as of February 2, 1990 (the “MEA”),
as amended, under which the County leased to the Company portions of the Facilities and the
Facility Sites and the Company owned and operated a cogeneration facility and operated and
maintained portions of the Facilities and in that capacity produced and provided to the County and

Nassau University Medical Center and certain of their tenants thermal energy;

WHEREAS, the Company on November 10, 2022 delivered to the County a notice (the
“Notice of Termination™) terminating the Lease Agreement and the MEA effective as of
December 10, 2022, and subsequently amended the Notice of Termination to extend the effective

date of termination to January 31, 2023;

WHEREAS, the County determined that it is in the County’s best interest to contract with

a private vendor to operate and maintain the Facilities and the Facility Sites;



WHEREAS, the Company was selected from the Request for Proposals for the Nassau
County District Energy System originally issued by the County on January 7, 2016 (the “RFP”);

WHEREAS, the County and the Company have completed their negotiations for this

Agreement;

WHEREAS, the Parties desire for the Facilities to be operated and maintained by the

Company on behalf of the County pursuant to this Agreement;

WHEREAS, a resolution determining this Agreement to be in the public interest and
authorizing its execution and delivery was duly adopted by the County on ,

2023; and

WHEREAS, the execution and delivery of this Agreement by the Company have been duly

authorized by all necessary limited liability company action.
NOW, THEREFORE, it is agreed as follows:

ARTICLE I
DEFINITIONS AND INTERPRETATION

Section 1.1 ~ DEFINITIONS. As used in this Agreement, the following terms shall have

the meanings set forth below:
“Actual Operation Costs” has the meaning set forth in Section 7.1B.

“Affiliate” means, with respect to any specified Person (other than a natural person), any
other Person that, directly or indirectly, through one or more intermediaries, either singly or jointly
with any other Person controls, is under common control with, or is controlled by, such Person.
For purposes of the foregoing, “control,” “controlled by,” and “under common control with” with
respect to any Person will mean the possession of the power to direct or cause the direction of the
management and policies of such Person, whether through the ownership of voting securities, by

contract, or otherwise.

“Agreement” has the meaning set forth in the first paragraph of this Agreement.



“Alternative Transaction” has the meaning set forth in Section 10.20B.

“Appendix” means an appendix to this Agreement, as the same may be amended or

modified from time to time in accordance with the terms hereof.

“Applicable Law” means all common law, laws, statutes, treaties, rules, orders, codes,
ordinances, standards, regulations, restrictions, official guidelines, policies, directives,

interpretations, Permits or like action having the effect of law of any Governmental Body.

“Bankrupt” means, with respect to a Party or other entity, that such Party or other entity:
(1) is dissolved (other than pursuant to a consolidation, amalgamation or merger); (ii) becomes
insolvent or is unable to pay its debts or fails (or admits in writing its inability) generally to pay its
debts as they become due; (iii) makes a general assignment, arrangement or composition with or
for the benefit of its creditors; (iv) has instituted against it a proceeding seeking a judgment of
insolvency or bankruptcy or any other relief under any bankruptcy or insolvency law or other
similar law affecting creditor’s rights, or a petition is presented for its winding-up or liquidation,
which proceeding or petition is not dismissed, stayed or vacated within 60 days thereafter; (v)
commences a voluntary proceeding seeking a judgment of insolvency or bankruptcy or any other
relief under any bankruptcy or insolvency law or other similar law affecting creditors’ rights; (vi)
seeks or consents to the appointment of an administrator, provisional liquidator, conservator,
receiver, trustee, custodian or other similar official for it or for all or substantially all of its assets;
(vii) has a secured party take possession of all or substantially all of its assets, or has a distress,
execution, attachment, sequestration or other legal process levied, enforced or sued on or against
all or substantially all of its assets; (viil) causes or is subject to any event which, under the
Applicable Laws of any jurisdiction, has an analogous effect to any of the events specified in
clauses (i) to (vii) inclusive; or (ix) takes any action in furtherance of, or indicating its consent to,

approval of, or acquiescence in, any of the foregoing acts.

“Billing Month” means each calendar month during the Term. Any computation made on
the basis of a Billing Month shall be adjusted on a pro rata basis to take into account any Billing

Month of less than the actual number of days in the month to which such Billing Month relates.

“Billing Statement” has the meaning set forth in Section 7.2A.



“Business Day” means any day other than a Saturday, Sunday or legal holiday on which
commercial banks located in Nassau County, New York, are open for business in the ordinary

course. A Business Day will open at 8:00 a.m. and close at 5:00 p.m., in New York, New York.

“Capital Repair” means a maintenance or repair on a per occurrence basis of an individual

piece of Equipment whose cost is greater than or equal to $35,000, as set forth in Section 4.1C.

“Central Utility Plant Facilities” has the meaning set forth in the recitals to this

Agreement.

“Change in Law” means any binding, written change after the Effective Date in the
judicial or administrative interpretation of, or adoption after the Effective Date of, any
Environmental Law or other Applicable Law, which is inconsistent or at variance with any
Applicable Law in effect on the Effective Date; provided, however, that a Change in Law will not
include any change or adoption of any Applicable Law with respect to (a) Taxes assessed on
income, profits, revenues or gross receipts, (b) Taxes that vary the compensation, benefits, or
amounts to be paid to or on behalf or on account of employees, or (¢) organization, existence, good

standing, qualification, or licensing in any jurisdiction.
“Chilled Water” means chilled water meeting the specifications set forth in Exhibit B.

“Chilled Water Delivery Point” means any physical point of interconnection between the

Chilled Water systems of the Facilities, as set forth on Exhibit C.

“Chilled Water Flow Meter” means the fiscal grade meter at the Chilled Water Delivery
Point to determine the amount of Chilled Water delivered to the Chilled Water Delivery Point by

the Company.

“Chilled Water Interconnection Facilities” means those physical facilities of a quality
and type reasonably required for the receipt and delivery of Chilled Water, including service stop
valves, meter stop valves, meter supports, meter(s), pipe system(s), pipeline(s), and other facilities

of a quality and type reasonably required to effectuate the purposes of this Agreement.

“Company” has the meaning set forth in the first paragraph of this Agreement.



“Company Fault” means the falsity of any material representation made by the Company
under this Agreement or any breach, failure, non-performance or non-compliance by the Company
with its obligations hereunder, in each case as caused by any willful or negligent act, error or
omission by the Company, its officials, agents, employees, representatives or independent
contractors or Subcontractors which materially and adversely affects the County’s performance or

rights or obligations under this Agreement.

“Condensate” means the Steam condensate supplied by the County for use by the

Company in the production of Steam, in accordance with the specifications set forth on Exhibit B.

“Condensate Delivery Point” means any physical point at which interconnection for

delivery of Condensate is made, as set forth on Exhibit C.

“Condensate Flow Meter” means the fiscal grade Meter at the Condensate delivery point

to determine the amount of Condensate delivered to the Condensate Delivery Point by County.
“Confidential Information” has the meaning set forth in Section 10.2A.

“Contract Administration Memorandum” or “CAM” has the meaning set forth in

Section 3.18A.

“Contract Services” means everything required to be furnished and done for and relating
to the Facilities by the Company pursuant to the terms of this Agreement, during the Term.
Contract Services include the employment and furnishing of all labor, materials, equipment,
supplies, tools, storage, transportation, insurance, sales, delivery and other things and types of
services necessary for the full performance of the Company’s operation, maintenance, repair,
replacement, and related obligations under this Agreement, and all of the Company’s
administrative, accounting, recordkeeping, reporting, notification and similar responsibilities of
every kind whatsoever under this Agreement pertaining to such obligations. A reference to
“Contract Services” shall mean “any part and all of the Contract Services” unless the context

otherwise requires.

“Contract Standards” means the terms, conditions, methods, techniques, practices and

standards imposed or required by: (1) Applicable Law; (2) the Design Requirements; (3) Prudent



Industry Practices; (4) the Operation and Maintenance Manual; (5) applicable Equipment
manufacturers’ specifications for recommended inspection and maintenance intervals; (6)
applicable requirements of Required Operating Period Insurance; (7) the Performance Standards;
and (8) any other standard, term, condition or requirement specifically provided in this Agreement

to be observed by the Company.

“Contract Year” means each period of twelve (12) consecutive months during the Term,
with the first Contract Year (the “First Contract Year”) commencing on the first day of the Term
and the second Contract Year (the “Second Contract Year”) commencing on the first anniversary
of the first day of the Term; any computation made on the basis of a Contract Y ear shall be adjusted

on a pro rata basis to take into account any Contract Year of less than 365/366 days.

“Cost Substantiation” or “Cost Substantiated” means, with respect to any cost
reasonably incurred or to be incurred by the Company which is directly or indirectly chargeable in
whole or in part to the County hereunder, delivery to the County of a certificate signed by an
authorized officer of the Company, setting forth the amount of such cost and the provisions of this
Agreement under which such cost is properly chargeable to the County, stating that such cost is a
fair market price for the service or materials supplied or to be supplied and that such services and
materials are reasonably required pursuant to this Agreement, and accompanied by copies of such
documentation as shall be necessary to reasonably demonstrate that the cost as to which Cost
Substantiation is required has been or will be paid or incurred. Such documentation shall include
reasonably detailed information concerning (1) all Subcontracts, (2) the amount and character of
materials furnished, the Persons from which purchased, the amounts payable therefor and related
delivery and transportation costs and any sales or personal property taxes, (3) a statement of the
equipment used and any rental payable therefor, (4) Company and Subcontractor worker hours,
duties, wages, salaries, benefits, assessments, Taxes and premiums (but in the case of any
Subcontractor, only to the extent that such information is provided in invoices from such
Subcontractor), and (5) Company and Subcontractor profit and overhead (as applicable),
administration, bonds, insurance, and other expenses. @ The Company’s entitlement to
reimbursement of Cost Substantiated expenses of the Company shall be calculated in accordance
with and subject to the limitations set forth in Appendix 6. Any cost substantiation required with

respect to costs reasonably incurred by the County which are directly or indirectly chargeable in



whole or in part to the Company hereunder shall include information reasonably comparable to
that required for Cost Substantiation from the Company, and shall be certified by an authorized

officer of the County.
“County” has the meaning set forth in the first paragraph of this Agreement.

“County Credit Amounts” means the sum of those components of the Service Fee

representing amounts to be credited to the County by the Company.

“County Engineer” means (1) any engineer employed by the County and designated by
the County to the Company in writing, or (2) a nationally recognized consulting engineer or firm
of consulting engineers licensed in the State of New York, having experience with respect to the
design, construction, testing, operation and maintenance of thermal energy facilities, which is
designated as the County Engineer for the purposes of this Agreement from time to time in writing

by the County to the Company.
“County Indemnified Party” has the meaning set forth in Section 10.6.

“County Payment Amounts” means the sum of those components of the Service Fee

representing amounts to be paid by the County to the Company.

“County Site” means the entire parcel of real property owned by the County in the Town

of Uniondale and consists of the Facility Sites.
“County Transaction Costs” has the meaning set forth in Section 10.23.

“DEC” or “NYSDEC” means the Department of Environmental Conservation of the State
of New York.

“Defaulting Party” has, with respect to the Company, the meaning set forth in Section 8.1,

and with respect to the County, the meaning set forth in Section 8.2.
“Design Requirements” means the design requirements for a Facility Modification.

“Disclosing Party” has the meaning set forth in Section 10.2A(i).



“Dispute” has the meaning set forth in Section 10.13A.

“Effective Date” means the date set forth in the first paragraph of this Agreement, and
more particularly described in Section 9.1, upon which the Company will commence operations

of the Facilities pursuant to this Agreement.

“EHI” means ENGIE Holdings Inc., a Delaware corporation.

“Emergency” means any occurrence that requires immediate action in order to prevent or
mitigate serious actual or potential hazard to the safety of Persons or property, or material
interference with the safe, economical or environmentally sound operation of the Facilities, or

violation of any Applicable Law or Permit or any directive by a Governmental Body.

“Encumbrances” means any lien, lease, mortgage, security interest, charge, judgment,

judicial award, attachment or encumbrance of any kind with respect to the Facilities.

“Environmental Law” means any Applicable Law governing, regulating or otherwise
addressing (i) the use, handling, presence, transport, storage, discharge, emission, release,
threatened release, spillage, leakage, migration, clean up, remediation or other handling or
movement of any Hazardous Materials, (ii) facility siting, land use and environmental matters, (iii)
the control of any pollutant, or protection of the air, water, or land, (iv) solid, gaseous or liquid
waste generation, handling, treatment, storage, disposal or transportation, and (v) the protection

and enhancement of the environment or natural resources.

“Environmental Noncompliance” means any failure of the Company at any time during

the Term to fully and timely comply with the requirements of any applicable Environmental Law.

“Equipment” means machinery (fixed and moveable), apparatus, articles and materials
that are owned or leased by the County and that are either part of the Facilities as of the Effective

Date or that are installed, replaced or modified during the Term.

“Event of Default” means, with respect to the Company, those items set forth in Section

8.1 and with respect to the County, those items set forth in Section 8.2.

“Exclusivity Discussion Period” has the meaning set forth in Section 10.20A.



“Exclusivity Negotiation Period” has the meaning set forth in Section 10.20A.
“Exclusivity Period” has the meaning set forth in Section 10.20A.
“Exclusivity Period Termination Date” has the meaning set forth in Section 10.20A.

“Existing Environmental Conditions” means any environmental conditions,
circumstances or other matters of fact pertaining to, relating to or otherwise affecting the
environment and in existence at the Facility Site prior to the Effective Date, including any
environmental pollution, contamination, degradation, damage or injury caused by, related to, or
arising from or in connection with (i) the presence, use, handling, storage, treatment, recycling,
generation, transportation, release, spilling, leaking, pumping, pouring, emptying, discharging,
injecting, escaping, leaching, disposal (including the abandonment or discarding of barrels,
containers and other closed receptacles containing any Hazardous Materials), dumping or
threatened release of Hazardous Materials in connection with the ownership, possession,
construction, improvement, use or operation of the Facility Site prior to the Effective Date, (i1) the
offsite transport prior to the Effective Date of Hazardous Materials from the Facility Site, or the
treatment, storage or disposal of Hazardous Materials transported from the Facility Site to another
site prior to the Effective Date and (iii) the release prior to the Effective Date of Hazardous
Materials from the Facility Site into the atmosphere or any water course or body of water not

included in the Facility Site.
“Facilities” has the meaning set forth in the Recitals to this Agreement.
“Facility Manager” has the meaning set forth Section 3.16A.

“Facility Modification” means any replacement, change, alteration, improvement,
upgrade or modification of any of the Facilities or any installation of new or replacement

Equipment or systems.

“Facility Site(s)” means the real property described in Appendix 1 upon which the

Facilities are located.

“First Contract Year” has the meaning set forth in the definition of Contract Year.
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“Fitch” means Fitch, Inc.

“FOIL” means the New York State Freedom of Information Law (Article 6 of the New
York State Public Officers Law).

“Governmental Body” means any national, state, provincial, local, tribal or municipal
government, any political subdivision thereof or any other governmental, regulatory, quasi-
governmental, judicial, public or statutory instrumentality, authority, body, agency, department,
bureau, or entity with authority to bind a Party at law; provided, however, that “Governmental
Body” will not in any event include any Party unless that Party is acting in a legislative or

regulatory capacity as expressly authorized by Applicable Law.

“Guarantor” means EHI and its successors and assigns permitted under the Guaranty

Agreement.

“Guaranty Agreement” means the Guaranty Agreement executed by the Guarantor in

substantially the form attached as Exhibit D.

“Hazardous Materials” means (a) any waste which by reason of its quality, concentration,
composition or physical, chemical or infectious characteristics may do either of the following:
cause, or significantly contribute to, an increase in mortality or an increase in serious irreversible,
or incapacitating reversible, illness, or pose a substantial threat or potential hazard to human health
or the environment when improperly treated, stored, transported or disposed of or otherwise
mismanaged, or any waste which is defined or regulated as a hazardous waste, toxic substance,
hazardous chemical substance or mixture, or asbestos under Applicable Law, as amended from
time to time including: (1) the Resource Conservation and Recovery Act and the regulations
contained in 40 CFR Parts 260-281; (2) the Toxic Substances Control Act (15 U.S.C. Sections
2601 et seq.) and the regulations contained in 40 CFR Parts 761-766; and (3) future additional or
substitute federal, state or local laws pertaining to the identification, treatment, storage or disposal
of toxic substances or hazardous wastes; or (b) radioactive materials which are source, special
nuclear or by-product material as defined by the Atomic Energy Act of 1954 (42 U.S.C. Section
2011 et seq.) and the regulations contained in 10 CFR Part 40; or (¢) a chemical listed by the

United States Environmental Protection Agency in accordance with Section 302(a) or Section

11



313(c) of the Emergency Planning and Community Right-to-Know Act of 1986, 42 U.S.C.A. §§
11002(a), 11023(c) (Supp. 1993), in each case as the same may be amended, replaced, or
superseded; or (d) a material or substance which may endanger health or safety, including any
material or substance or combination of materials or substances which are explosive, volatile,
radioactive, toxic, corrosive, flammable, reactive, an irritant, or a strong sensitizer, if such
materials or substances may cause injury, illness or harm to humans, to domestic animals or
livestock, or to wildlife; or (e) a material or substance that is treated as a hazardous waste,
substance or material by any federal, state, or local law, regulation, or ordinance. With regard to
materials or substances which are not Hazardous Materials as of the Effective Date, if any law
shall subsequently declare, or if any Governmental Body having appropriate jurisdiction shall
thereafter determine, that such materials or substances are Hazardous Materials, then such
materials or substances shall be considered to be Hazardous Materials for the purposes of this

Agreement as of the effective date of such governmental determination.

“Heated Water” means high temperature hot water meeting the specifications set forth on

Exhibit B.

“Heated Water Delivery Point” means any physical point of interconnection between the

Heated Water systems of the Facilities as set forth on Exhibit C.

“Heated Water Flow Meter” means the fiscal grade meter at the Heated Water Delivery
Point to determine the amount of Heated Water delivered to the Heated Water Delivery Point by

the Company.

“IFRS” means the International Financial Reporting Standards as in effect from time to
time.

“Indemnified Party” has the meaning set forth in Section 10.6A.
“Indemnifying Party” has the meaning set forth in Section 10.6A.

“Interest Rate” means, for any date, the lesser of (a) the per annum rate of interest equal
to the prime lending rate as may from time to time be published in The Wall Street Journal under
“Money Rates” on such day (or if not published on such day, on the most recent preceding day on

which published); and, (b) the maximum rate permitted by Applicable Law.
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“Lease Agreement” has the meaning set forth in the recitals to this Agreement.

“Legal Proceeding” means every action, suit, litigation, administrative proceeding, and
other legal or equitable proceeding arising out of the obligations of the Parties under this

Agreement.

“Letter of Credit” means an irrevocable, transferable, standby letter of credit, issued by a
Qualified Institution, which letter of credit is reasonably acceptable in form and substance to the

beneficiary thereof.

“Lien” means any and every lien against the Facilities or the Facility Sites or against any
monies due or to become due from the County to the Company under this Agreement for or on
account of the performance of the Contract Services, including mechanics’, materialmen’s,

laborers’ and lenders’ liens.
“Losses” has the meaning set forth in Section 10.6A.

“Make-Up Water” means raw water procured by the Company for the production of

Steam, Heated Water, or Chilled Water under this Agreement.
“MEA” has the meaning set forth in the recitals to this Agreement.

“Meter” means any of the Steam Flow Meter, the Condensate Flow Meter, the Chilled
Water Meter, or the Heated Water Flow Meter.

“Moody’s” means Moody’s Investor Services, Inc. and any successor thereto.

“Nassau Health Care Corporation” or “NHCC” means the public benefit corporation

which owns the Nassau University Medical Center.

“Nassau University Medical Center” or “NUMC” means the hospital located at 2201

Hempstead Turnpike, East Meadow, New Y ork.

“National Institute of Standards and Technology” means the United States Department

of Commerce National Institute of Standards and Technology.

“Notice of Termination” has the meaning set forth in the recitals to this Agreement.
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“NUMC Facilities” has the meaning set forth in the recitals to this Agreement.

“Operating Assets” means all Equipment, accessories, structures, items and

appurtenances necessary for the Facilities to be complete and fully operational.

“Operating Period” means the period from and including the first day of the Term to and

including the last day of the Term.
“Operation and Maintenance Fee” has the meaning set forth in Section 7.1B.
“Operation and Maintenance Manual” has the meaning set forth in Section 3.5.

“Operation and Maintenance Plan” or “O&M Plan” means the document outlining the
operations and maintenance responsibilities of the Company and establishing procedures to fulfill
those responsibilities, consistent with the provisions of this Agreement throughout the Term as

incorporated into the Operation and Maintenance Manual.
“Operation Costs Mark-Up” has the meaning set forth in Section 7.1B.
“Operational Notices” has the meaning set forth in Section 10.18.
“OSHA” has the meaning set forth in Section 3.8A.
“Other Payments Balance” has the meaning set forth in Section 7.2A.

“Overdue Rate” means, for any date, the lesser of (a) the per annum rate of interest equal
to the prime lending rate as may from time to time be published in The Wall Street Journal under
“Money Rates” on such day (or if not published on such day, on the most recent preceding day on

which published), plus 2%; and, (b) the maximum rate permitted by Applicable Law.
“Party” or “Parties” means the County or the Company.
“Pass Through Charges” has the meaning set forth in Section 7.1C.

“Performance Security” means collateral in the form of cash, a Surety Bond, or a Letter

of Credit, or any other security reasonably acceptable to the requesting Party.
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“Performance Standards” means obligations of the Company (as opposed to the County)

under this Agreement with respect to the specifications set forth in Exhibit B.

“Permit” means the written permission or authorization granted by a Governmental Body
or other Person, including all licenses, permits, decrees, franchises, consents, authorizations,
approvals, rulings, entitlements, ratifications, certifications, registrations, exemptions, variances,
exceptions, waivers, extensions and similar consents of whatever kind and however described that

are granted or issued by any Governmental Body or other Person.

“Permitted Transaction” means any of the following: (a) any transfer, sale, assignment,
or subletting by the Company to any of its Affiliates, including in connection with any corporate
reorganization, merger, combination, or similar transaction or transfer of assets or ownership
interests involving the Company or its Affiliates, so long as the creditworthiness of the assignee
or transferee Affiliate (taking into account any guaranty by a creditworthy guarantor of the
obligations of such Affiliate or any Performance Security provided by or on behalf of such
Affiliate) is equal to or greater than the creditworthiness of the Company; (b) any transfer, sale,
pledge, mortgage, encumbrance, or assignment by the Company of this Agreement or the
Company’s interest hereunder, the accounts, revenues, or proceeds hereof, for security purposes
in connection with any financing or other financial arrangements (whether debt or equity),
including any change of economic and voting rights in the Company’s organization documents
that arises from the financing of this Agreement or the Company’s interest hereunder or the
accounts, revenues, or proceeds hereof, and that does not result in the transfer of ownership or
economic or voting rights in the Company to any Person that had no such rights immediately prior
to such change; or (c) a merger or consolidation of the Company with or into, a recapitalization
(in whole or in part, directly or indirectly) of the Company, or a sale by the Company of all or
substantially all of its assets to, any other Person, provided that the creditworthiness of any such
Person (taking into account any guaranty by a creditworthy guarantor of the obligations of such
Person or any Performance Security provided by or on behalf of such Person) to which this
Agreement or the interest of the Company hereunder is transferred or assigned is equal to or greater

than the creditworthiness of the Company.
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“Person” means and includes an individual, a partnership, a joint venture, a corporation, a
union, a limited liability company, a trust, an unincorporated organization, a Governmental Body

or any other separate legal entity recognized pursuant to law.

“Planned Outage” means a scheduled outage that may require removal of the Equipment,
in whole or in part, from service in order to perform specified work on specific components of the
Facilities. A Planned Outage has a pre-determined start date, an estimated duration, which may
last for several weeks, and occurs as scheduled in a notice given by the Company. A Planned
Outage will not include a minor reduction in the volume of Thermal Energy delivered to the
relevant Thermal Energy Delivery Point in connection with unplanned maintenance or operational

requirements.

“Pre--Effective Date Amounts” means the aggregate amount that is due and payable from
the County to the Company for the period between October 1, 2022 and the Effective Date that
would have been payable by the County to the Company with respect to the period between
October 1, 2022 and the Effective Date if this Agreement had been in effect as of October 1, 2022,
after subtracting any amounts that have been invoiced by the Company and paid by the County
pursuant to the Lease Agreement and the MEA as of the date of the submission by the Company
to the County of the Billing Statement for the first Billing Month of the Term.

“Proposed Transaction” has the meaning set forth in Section 10.20A.
“Proposed Transaction Proposal” has the meaning set forth in Section 10.20A.

“Prudent Industry Practices” means the practices, methods and acts generally engaged
in or approved by the industry segment operating and maintaining facilities supplying thermal
energy to institutional, commercial, or industrial customers in the northeastern United States for
similar facilities during a particular time period, or any of such practices, methods, and acts, that,
in the exercise of reasonable judgment in light of the facts known or that reasonably should be
known at the time a decision is made, would be expected to accomplish the desired result in a
manner consistent with Applicable Law, reliability, safety, environmental protection, economy
and expedition, and which practices, methods and acts are consistent with any applicable operation

and maintenance standards and operational limits recommended by the Equipment suppliers and
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manufacturers. Without limiting the foregoing, Prudent Industry Practices are not intended to be
limited to the optimum practices, methods or acts, to the exclusion of all others, but rather to
include a spectrum of practices, methods or acts generally acceptable in the region during the

relevant period in light of the circumstances.

“Qualified Institution” means a major U.S. commercial bank or a U.S. branch office of a
foreign bank having, in either case, (i) assets of at least USD $10 billion and (ii) a Credit Rating
from either or both of S&P and Moody’s, which Credit Rating is at least “A-" from S&P (in the
event that such bank has a Credit Rating from S&P) and “A3” from Moody’s (in the event that
such bank has a Credit Rating from Moody’s).

“Receiving Party” has the meaning set forth in Section 10.2A(1).

“Representatives” means, with respect to a Party, (i) the directors, officers, managers,
employees, financial advisors, accountants, auditors, legal counsel, consultants, and other
representatives of such Party or its Affiliates and (ii) such Party’s or its Affiliates’ current or

potential lenders, sources of funding, or rating agencies.

“Required Credit Rating” means, in the case of any Person, that (i) such Person’s
creditworthiness is substantially equivalent to or superior to that of EHI as of the Effective Date,
or (i) that Person’s long-term senior, unsecured, unsubordinated debt obligations (not supported
by third party credit enhancements) are rated by at least one of S&P, Moody’s, and Fitch, and that
such Person has a Credit Rating of (i) if rated by only one of Moody’s, S&P, or Fitch, a Credit
Rating of “Baa2” or higher by Moody’s , “BBB-" or higher by S&P, or “Baa2” or higher by Fitch
or (i1) if rated by more than one of Moody’s, S&P, and Fitch, a Credit Rating of “Baa2” or higher
by Moody’s, “BBB-" or higher by S&P, and “Baa2” or higher by Fitch.

“Required Operating Period Insurance” has the meaning set forth in Appendix 3.

“Returned Chilled Water” means the water that is supplied by the County to the
Facilities, in accordance with the specifications set forth on Exhibit B, for use by the Company in

the production of Chilled Water.
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“Returned Chilled Water Delivery Point” means the physical point of interconnection

between the Returned Chilled Water systems of the Facilities, as set forth on Exhibit C.

“Returned Chilled Water Interconnection Facilities” means those physical facilities for
the receipt and delivery of Returned Chilled Water, including service stop valves, meter stop
valves, meter supports, meter(s), pipe system(s), pipeline(s), and other facilities of a quality and

type reasonably required to effectuate the purposes of this Agreement.

“Returned Heated Water” means the heated water that is supplied by the County to the
Facilities, in accordance with the specifications set forth on Exhibit B, for use by the Company in

the production of Heated Water.

“Returned Heated Water Delivery Point” means the physical point of interconnection

between the Returned Heated Water systems of the Facilities, as set forth on Exhibit C.

“Returned Heated Water Interconnection Facilities” means those physical facilities for
the receipt and delivery of Returned Heated Water, including service stop valves, meter stop
valves, meter supports, meter(s), pipe system(s), pipeline(s), and other facilities of a quality and

type reasonably required to effectuate the purposes of this Agreement.
“RFP” has the meaning set forth in the recitals to this Agreement.

“S&P” means Standard & Poor’s Ratings Services, Inc. or its successor.

“Safety Plan” means the safety plan that is prepared and submitted by the Company as
part of the Operation and Maintenance Plan and that outlines and describes the Company’s

procedures and protocols for ensured safety at the Facilities.
“Second Contract Year” has the meaning set forth in the definition of Contract Year.
“Senior Supervisor” has the meaning set forth in Section 3.16B.

“Service Fee” and each of the components thereof, have the meanings ascribed to such

terms in Section 7.1.

18



“Staffing Plan” means the staffing plan that is prepared and submitted by the Company as
part of the Operation and Maintenance Plan and that outlines and describes the Company’s
proposed staffing at the Facilities, including the minimum number of staff at the Facilities, each

position and its correlating responsibilities, as well as a Facilities staffing chart.

“Steam” means steam meeting the specifications set forth in Exhibit B.

“Steam Delivery Point” means any physical point of interconnection between the Steam

systems of the Facilities as set forth on Exhibit C.

“Steam Flow Meter” means the fiscal grade meter at the Steam Delivery Point to

determine the amount of Steam delivered to the Steam Delivery Point by the Company.

“Steam Interconnection Facilities” means those physical facilities of a quality and type
reasonably required for the receipt and delivery of Steam, including service stop valves, meter stop
valves, meter supports, meter(s), pipe system(s), pipeline(s), and other facilities of a quality and

type reasonably required to effectuate the purposes of this Agreement.

“Subcontract” means an agreement between the Company and a Subcontractor, or

between two Subcontractors, as applicable.

“Subcontractor” means any Person (other than employees of the Company) employed or
engaged by the Company or by any Person directly or indirectly in privity with the Company
(including every sub-subcontractor of whatever tier) for any portion of the services set forth in this
Agreement, whether for the furnishing of labor, materials, equipment, supplies, services, or

otherwise.

“Surety Bond” means a payment and performance bond, issued by a creditworthy surety

bond company, that is reasonably acceptable in form and substance to the beneficiary thereof.

“Tax” means all present and future license, documentation, recording and registration fees,
all taxes (including income, gross receipts, unincorporated business income, payroll, sales, use,
privilege, personal property (tangible and intangible), real estate, excise and stamp taxes), levies,

imports, duties, assessments, fees (customs or otherwise), charges and withholdings of any nature
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whatsoever, and all penalties, fines, additions to tax, and interest imposed by any Governmental

Body.
“Term” has the meaning set forth in Section 9.1.

“Thermal Energy” means, except where the context applies to heating only, both heating

service (by means of Steam or Heated Water) and cooling service (by means of Chilled Water).

“Thermal Energy Delivery Point” means any Steam Delivery Point, Heated Water
Delivery Point, Chilled Water Delivery Point, Condensate Delivery Point, Returned Heated Water
Delivery Point, and Returned Chilled Water Delivery Point.

“Thermal Energy Interconnection Facilities” means any Steam Interconnection
Facilities, Heated Water Interconnection Facilities, Chilled Water Interconnection Facilities,
Condensate Interconnection Facilities, Returned Heated Water Interconnection Facilities, and

Returned Chilled Water Interconnection Facilities.
“Tools” are the items listed in Appendix 5.
“Uncontrollable Circumstance” has the meaning set forth in Section 10.5A.

“Utilities” means any and all utility services and installations whatsoever (including fuel

oil/propane, natural gas, water, sewer and electricity).

Section 1.2 INTERPRETATION. In this Agreement, unless the context otherwise

requires:

A. References to Hereto. The terms “hereby,” “hereof,” “herein,” “hereunder”
and any similar terms refer to this Agreement as a whole and not to a particular Article, Section,
subsection, clause or other subdivision hereof, and the term “hereafter’” means after the Effective

Date and the term “heretofore” means before the Effective Date.

B. Gender and Plurality; Other Grammatical Forms. Words of the masculine

gender mean and include correlative words of the feminine and neuter genders and words
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importing the singular number mean and include the plural number and vice versa. Other

grammatical forms of defined words or phrases have corresponding meanings.

C. Persons. Unless expressly stated otherwise, (i) reference to any Person
includes such Person’s successors and assigns but, in the case of a Party, only if such successors and
assigns are permitted by this Agreement, (ii) reference to a Person in a particular capacity excludes
such Person in any other capacity or individuality, and (iii) reference to a Governmental Authority

include any Person succeeding to its functions and capacities.

D. Headings. The table of contents and any headings preceding the text of the
Articles, Sections and subsections of this Agreement shall be solely for convenience of reference
and shall not constitute a part of this Agreement, nor shall they affect its meaning, construction or

effect.

E. Entire Agreement. This Agreement contains the entire agreement between
the Parties with respect to the transactions contemplated by this Agreement and nothing in this
Agreement is intended to confer on any Person other than the Parties and their respective permitted
successors and assigns hereunder any rights or remedies under or by reason of this Agreement.
Without limiting the generality of the foregoing, this Agreement shall completely and fully
supersede all other understandings and agreements among the Parties, including those contained
in the RFP, the proposal of the Company submitted in response to the RFP, and any amendments
and supplements to the RFP or the proposal.

F. Technical Standards and Codes. References in this Agreement to all
professional and technical standards, codes, and design requirements are to the most recent
published professional and technical standards, codes, and design requirements of the institute,

organization, association, County or society specified, all as in effect as of the Effective Date.

G. Conflicts in Standards. In the event of a conflict between any provisions of
this Agreement (including the Appendices) imposing any requirement, obligation, standard or
guarantee on the Company, the higher or more stringent requirement, obligation, standard or

guarantee shall apply.
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H. Standards of Workmanship and Materials. Any reference in this Agreement
to materials, equipment, systems or supplies (whether such references are in lists, notes, design
requirements, schedules, or otherwise) shall be construed to require the Company to furnish the
same in accordance with the grades and standards indicated in this Agreement. Where this
Agreement does not specify any explicit quality or standard for materials or workmanship, the
Company shall use only workmanship and new materials of a quality consistent with that of
workmanship and materials specified elsewhere in the Facility Modifications are to be interpreted

accordingly.

L. Causing Performance. A Party shall itself perform, or shall cause to be
performed, the obligations affirmatively undertaken by such Party under this Agreement, subject

to any limitations specifically imposed hereby with respect to Subcontractors or otherwise.

J. Party Bearing the Cost of Performance. All obligations undertaken by each
Party shall be performed at the cost of the Party undertaking the obligation, unless the other Party
has explicitly agreed herein to bear all or a portion of the cost either directly or by reimbursement

to the other Party or through an adjustment to the Service Fee.

K. Assistance. The obligations of a Party to cooperate with, to assist or to
provide assistance to the other Party hereunder shall be construed as an obligation to use the Party’s
personnel resources to the extent reasonably available in the context of performing their normal
duties, and not to incur material additional overtime or third party expenses unless requested and

reimbursed by the assisted Party.

L. Interpolation. If any calculation hereunder is to be made by reference to a
chart or table of values, and the reference calculation falls between two stated values, the

calculation shall be made on the basis of linear interpolation.

M. Delivery of Documents in Digital Format. In this Agreement, the Company
is obligated to deliver reports, records, designs, plans, drawings, specifications, proposals and
other documentary submittals in connection with the performance of its duties hereunder. The
Company agrees that all such documents shall be submitted to the County both in printed form (in

the number of copies indicated) and, at the County’s request, in digital form. Electronic copies
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shall consist of computer readable data submitted in any standard interchange format which the

County may reasonably request to facilitate the administration and enforcement of this Agreement.

N. Drafting Responsibility. Notwithstanding the County’s having assumed
primary drafting responsibility for the main body and certain Appendices to this Agreement, or
the Company’s having assumed primary drafting responsibility for certain Appendices of this
Agreement, neither Party shall be held to a higher standard than the other Party in the interpretation
or enforcement of this Agreement as a whole or any portion hereof as a result of having assumed

such drafting responsibility.

0. No Third Party Rights. Except as expressly indicated otherwise, this
Agreement is exclusively for the benefit of the County and the Company and shall not provide any

third parties with any remedy, claim, liability, reimbursement, cause of action, or other rights.

Q. References to “Including”. Any reference to the words “include” and
“including” will be interpreted to mean “including without limitation” and “including but not

limited to.”

R. References to “Or”. References to “or” will be deemed to be disjunctive
but not necessarily exclusive (i.e., unless the context dictates otherwise, “or”” will be interpreted to

mean “and/or” rather than “either/or”).

S. References to Days. Unless otherwise expressly provided for as set forth
herein, the term “day” will mean a calendar day, and whenever an event is to be performed or
payment, act, matter or thing hereunder would occur on a day that is not a Business Day, then such
event will be performed and such payment, act, matter or thing will, unless otherwise expressly

provided for herein, occur on the next succeeding Business Day.

T. References to Time Periods. Relative to the determination of any period of
time, “from” means “from and including,” “to” means “to but excluding,” and “through” means

“through and including.”
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U. References to Applicable Law. Where reference is made to an Applicable
Law, such reference, to give meaning to the intent of the Parties hereto, will be deemed to include

all prior and subsequent enactments, amendments, and modifications pertaining thereto.

V. Counterparts. This Agreement may be executed in any number of original

counterparts. All such counterparts shall constitute but one and the same Agreement.

W. Defined Terms. The definitions set forth in Section 1.1 shall control in the

event of any conflict with the definitions used in the recitals.

ARTICLE II
REPRESENTATIONS AND WARRANTIES

Section 2.1  REPRESENTATIONS AND WARRANTIES OF THE COUNTY. The

County represents and warrants that:

A. Existence and Powers. The County is a municipal corporation validly
existing under the Constitution and laws of the State of New York, with full legal right, power and

authority to enter into and perform its obligations under this Agreement.

B. Due Authorization and Binding Obligation. The County has all requisite
municipal corporation power and authority to execute and deliver this Agreement and any related
agreements to which it is a party, to perform its obligations hereunder and thereunder and to
consummate the transactions contemplated hereby and thereby. The execution and delivery by the
County of this Agreement and the related agreements to which County is a party, and the
performance by the County of its obligations hereunder and thereunder, have, effective as of the
Effective Date, been duly and validly authorized by all necessary municipal corporation action.
This Agreement has been duly executed and delivered by the County and constitutes a legal, valid
and binding obligation of the County, enforceable against the County in accordance with its terms,
except insofar as such enforcement may be affected by bankruptcy, insolvency, or other similar
laws affecting creditors’ rights from time to time in effect and by equitable principles of general

application.
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C. No Conflict. To the best of the County’s knowledge, neither the execution
nor the delivery by the County of this Agreement nor the performance by the County of its
obligations hereunder nor the consummation by the County of the transactions contemplated
hereby (1) conflicts with, violates or results in a breach of any Applicable Law or governmental
regulation applicable to the County or (2) conflicts with, violates or results in a breach of any term
or condition of any judgment, decree or any contract, agreement or instrument to which the County
is a party or by which the County or any of its properties or assets are bound, or constitutes a

default under any of the foregoing.

D. No Approvals Required. No approval, authorization, order or consent of,
or declaration, registration or filing with, any Governmental Body, or any approval of voters by
referendum or otherwise, is required for the valid execution, delivery and performance by the

County of this Agreement, except such as have been fully obtained or made.

E. No Litigation. To the best of the County’s knowledge, there is as of the
Effective Date no action, suit or other proceeding, at law or in equity, before or by any court or
Governmental Body, pending or threatened against the County which is likely to result in an
unfavorable decision, ruling or finding which would materially and adversely affect the execution
or delivery of this Agreement or the validity or enforceability of this Agreement or any other
agreement or instrument to be entered into by the County in connection with the transactions
contemplated hereby, or which would materially and adversely affect the performance by the

County of its obligations hereunder or under any such other agreement or instrument.

F. Applicable Law Compliance. The County is not in violation of, or in default
under, any Applicable Law, the effect of which, in the aggregate, would reasonably be expected

to hinder, prevent or delay the County from performing its obligations under this Agreement.

G. Due Authorization and Approvals from NHCC. Effective as of the
Effective Date, the County has received all grants of rights and all authorizations and approvals
from NHCC as are necessary or appropriate for the County to act for and on behalf of NHCC (or
to cause NHCC to act) under and in connection with this Agreement, and for the grant by the
County and exercise by the Company of all rights and responsibilities, and the performance by the

Company of all Contract Services, as are provided for in or contemplated by this Agreement with
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respect to the NUMC, the NUMC Facilities and the Equipment and Facility Sites owned by or
under the control of NHCC, and all such grants or rights and authorizations and approvals are in

full force and effect.

Section 2.2 REPRESENTATIONS AND WARRANTIES OF THE COMPANY. The

Company hereby represents and warrants that:

A. Existence and Powers. The Company is duly organized, validly existing
and in good standing under the laws of the State of Delaware, with full legal right, power and

authority to enter into and perform its obligations under this Agreement.

B. Due Authorization and Binding Obligation. The Company has duly
authorized the execution and delivery of this Agreement. This Agreement has been duly executed
and delivered by the Company and constitutes the legal, valid and binding obligation of the
Company, enforceable against the Company in accordance with its terms except insofar as such
enforcement may be affected by bankruptcy, insolvency, or other similar laws affecting creditors’

rights from time to time in effect and by equitable principles of general application.

C. No Conflict. To the best of the Company’s knowledge, neither the
execution nor the delivery by the Company of this Agreement nor the performance by the
Company of its obligations hereunder (1) conflicts with, violates or results in a breach of any
Applicable Law or (2) conflicts with, violates or results in a breach of any term or condition of any
judgment, decree, or any contract, agreement, or instrument to which the Company is a party or
by which the Company or any of its properties or assets are bound, or constitutes a default under

any of the foregoing.

D. No Litigation. To the best of the Company’s knowledge, there is as of the
Effective Date no action, suit or other proceeding, at law or in equity, before or by any court or
Governmental Body, pending or threatened against the Company which is likely to result in an
unfavorable decision, ruling or finding which would materially and adversely affect the execution
or delivery of this Agreement or the validity or enforceability of this Agreement or any other

agreement or instrument to be entered into by the Company in connection with the transactions
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contemplated hereby, or which would materially and adversely affect the performance by the

Company of its obligations hereunder or under any such other agreement or instrument.

E. Applicable Law Compliance. The Company is not in violation of, or in
default under, any Applicable Law, the effect of which, in the aggregate, would reasonably be
expected to hinder, prevent or delay the Company from performing its obligations under this

Agreement.

F. Patents and Licenses. The Company owns, or is expressly authorized to use
under patents, licenses, trademarks or copyrights, the technology necessary for the performance
by the Company of the Contract Services, without any known material conflict with the rights of

others.

G. No Other Warranties. The representations and warranties of the Company
in this Agreement are the only representations and warranties of the Company with respect to the
Contract Services, and except as expressly set forth in this Agreement, the Company makes no
warranty, express, implied or statutory, including any implied warranty of merchantability or
fitness for a particular purpose, or any other or any affirmation of fact or promise with respect to

the Contract Services or the Facilities or any portion thereof.

Section 2.3 KNOWLEDGE-BASED REPRESENTATIONS. Whenever a
representation or warranty hereunder is made to the knowledge or the best of the knowledge of the
County or the Company, such representation or warranty shall be deemed to be, in the case of the
County, the knowledge of the County Executive, the Commissioner of the Department of Public
Works, and with respect to litigation related matters, the County Attorney, and in the case of the
Company, the knowledge of Seth Blumencranz and Shawn Madore, in each case that such

individual had, or reasonably should have had, after the exercise of reasonable diligence and

inquiry.

ARTICLE III
OPERATION AND MAINTENANCE

Section 3.1  OWNERSHIP AND USE OF THE FACILITIES AND FACILITY SITES.
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A. County Ownership; Relationship of Parties; Allocation of Risks of
Ownership. The Facilities, Facility Sites, and all Equipment, and all Facility Modifications are
and shall throughout and following the Term be owned by the County or NHCC, as applicable,
and the Company shall have no ownership interest therein. The Company shall perform the
Contract Services as an independent contractor and shall not have any legal, equitable, beneficial
or other ownership or leasehold interest in the Facility Sites, the Facilities or any Facility
Modification. The Facilities are owned and managed by the County or NHCC, as applicable, and
the role of the Company with respect to the Facilities under this Agreement is limited to providing
operation and maintenance services on behalf of the County and NHCC. The County
acknowledges and agrees, on its own behalf and on behalf of NHCC, that the Company is not
acting in any manner under this Agreement that would constitute the Company as a steam
corporation with respect to the Facilities under the New York Public Service Law or any other
laws of the State of New York. Without limiting any other provision of this Agreement, the County
acknowledges and agrees, on its own behalf and on behalf of NHCC, that the retention under this
Agreement of the Company by the County to perform operation and maintenance services with
respect to the Facilities shall not be construed to transfer from the County or NHCC to the
Company either the benefits or the risks of ownership of the Facilities, which shall at all times
remain with the County and NHCC. Consequently, the Company shall be responsible for Losses

with respect to any of the Facilities only as and to the extent expressly provided in this Agreement.

B. Company Right to Enter Upon, Occupy and Use Facilities for Contract
Services. During the Term, and at such other times as are permitted under this Agreement, the
Company may enter upon, occupy and use the Facilities to operate, maintain, repair, and replace
the Facilities, and to design, construct, install, start-up and test any Facility Modifications, all for
and in connection with the Contract Services in accordance herewith, and for no other purpose.
With due consideration for the age and condition of the Facilities as of the Effective Date, the
Company shall keep the Facilities and Facility Sites in good working order and condition in light
of their intended use hereunder. The Company shall not use or permit the use of the Facilities for

any purpose other than those contemplated by this Agreement.

C. Company Right to Use Equipment for Contract Services. The Company

shall have the right to use, in the performance of the Contract Services, the Equipment.
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D. Liens and Encumbrances. At all times during the Term, the Company shall
keep the Facilities free from any and all Liens and Encumbrances arising out of or in connection
with (1) the Contract Services, or (2) any acts, omissions or debts of the Company, the Guarantor,
their Affiliates and their Subcontractors, other than Liens arising by operation of law, which shall

be promptly bonded or discharged.

E. County Grant of License to Enter and Use Facilities and Facilities Site. The
County, on its own behalf and on behalf of NHCC, hereby grants to the Company a license to
enter, access, and use the Facilities and the Facilities Site, and all other required rights and
permissions that are required by the Company, to perform the Contract Services and to exercise
the other rights and responsibilities of the Company under and in connection with this Agreement,
including to deliver to, station at, and remove from the Facilities and the Facilities Site personal

property of the Company for use in connection with the performance of the Contract Services.
Section 3.2  COMPANY OPERATION RESPONSIBILITIES.

A. Operation Generally. Commencing on the Effective Date, the Company
shall operate and maintain the Facilities in accordance with the requirements of this Agreement,
including in compliance with the Contract Standards. During the Term, the Company shall not
use or permit the use of the Facilities for any purposes other than those contemplated by this

Agreement.

B. Transfer and Application of Industry Experience. The Company shall use
all reasonable efforts to transfer to and apply at the Facilities the benefit of the advances and
improvements in technology, management practices and operating efficiencies which are
developed by the Company and its Affiliates through the operation of their worldwide energy
services businesses and industry research and development activities conducted over the Term,
and which are useful and appropriate in the good faith judgment of the Company for carrying out

the Contract Services in a manner which improves upon the Contract Standards.

Section 3.3  COUNTY OBLIGATIONS GENERALLY. The County, in addition to the
obligations it has accepted and agreed to perform elsewhere in this Agreement, shall, at its own

cost and expense:
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(1) Make available to the Company upon request all information relating to the
Facilities and Facility Sites which is in the possession of the County and necessary for or useful in

the performance of the Contract Services and the other responsibilities of the Company hereunder;

(i1) Grant and assure the Company access to the Facilities and the entire Facility

Site for the performance of its obligations hereunder;

(ii1))  Make available for the Company’s use hereunder all Equipment and Tools
in inventory at or for the Facilities as of the Effective Date, and provide, or authorize procurement
by the Company of, solely to the extent recommended by the Company and approved by the
County, Tools and Equipment in sufficient quantity, of sufficient quality, and in sufficient time to

avoid disruptions in generation of Thermal Energy by the Facilities;

(iv)  Obtain and maintain in effect, and provide to the Company copies of, all
Permits that are necessary for the operation and maintenance of the Facilities other than Permits

that are required to be obtained by the Company to perform its obligations hereunder;

(v) Review in a timely fashion and not unreasonably withhold its approval of

all items submitted by the Company for the County’s approval;

(vi)  Obtain and maintain in effect all insurance coverage required of the County

by this Agreement;
(vil)  Agree with the Company a suitable security plan for the Facilities;

(viii)) Comply with all Applicable Laws pertaining to the County or NHCC as

owner and manager of the Facilities;

(ix)  Keep in effect, and amend as necessary from time to time, the ordinances,

rules and regulations which are required in order for the County to comply with Applicable Laws;

(x) Pay the Service Fee and any other amounts due to the Company in

accordance with the terms and conditions of this Agreement;
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(xi)  Furnish such other information, assistance and materials which may be
reasonably requested by the Company from time to time in order to allow the Company to perform
the Contract Services in accord with the terms of this Agreement and to otherwise fulfill its

obligations hereunder; and

(xii)  Deliver to the Company a letter attesting to the County’s governmental
status and exemption from sales taxes imposed by the State of New York and local governments

in the State of New York.

Section 3.4  FACILITY CONDITION CONFIRMATION.The Company acknowledges
that, on the basis of its review and inspections of the Facilities, the institutional and historic
knowledge that it has gained through the lease, operation, management and maintenance of the
Facilities during the term of the Lease Agreement and the MEA, and other inquiries and
investigations made by the Company prior to the Effective Date, (1) the Company’s agents and
representatives are familiar with the Facilities and the Facilities’ design and physical condition
relevant to the obligations of the Company pursuant to this Agreement, including structural and
operating conditions, roads, Utilities, topographical conditions and historical data; (2) the
Company is familiar with all current local conditions which may be material to the Company’s
performance of its obligations under this Agreement (including transportation, seasons, climate
and ambient air; access, availability, handling, storage and disposal of fuel supply and other
materials, supplies and equipment; and availability and quality of labor and Utilities); (3) the
Company has received, reviewed and independently verified the background documents and all
other records and information pertaining to the Facilities that the Company has deemed necessary
to receive, review and verify for the purposes of entering into and performing this Agreement; and
(4) based on the existing condition of the Facilities and the foregoing, the Company is capable of
operating, maintaining, and repairing the Facilities in accordance with the Contract Standards and
the other terms and conditions of this Agreement without, to the knowledge of the Company as of
the Effective Date, the need for any Capital Repairs or Facility Modifications at the Facilities
except as set forth in Appendix 10.

Section 3.5 OPERATION AND MAINTENANCE MANUAL.
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A. Development. Within 90 days following the Effective Date, the Company
shall prepare a draft Operation and Maintenance Manual for the Facilities to reflect the Company’s
performance of the Contract Services. The Operation and Maintenance Manual shall be a single
manual encompassing the Central Utility Plant Facilities and the NUMC Facilities. The content
of the draft Operation and Maintenance Manual shall be consistent with the terms of this
Agreement, shall contain the topics addressed in the Operation and Maintenance Plan, and shall
otherwise be sufficiently detailed to permit the Facilities to be operated and maintained by a third
party reasonably experienced in Prudent Industry Practices and in operating and maintaining

facilities similar to the Facilities.

B. County Review and Comment. The Company shall review and discuss in
good faith with the County any aspect of the draft Operation and Maintenance Manual, and shall
deliver to the County the final version of the revised Operation and Maintenance Manual within
30 days following completion of review and discussion with the County. During the Term, the
Company shall keep the Operation and Maintenance Manual current and shall supply the County
with appropriate updates, supplements or revisions annually or at any earlier time that a material
change to the Operation and Maintenance Manual is made, to be reviewed and approved in
accordance with the procedures described in this Section. Such updates shall preserve the
standards set forth in the initial Operation and Maintenance Manual. Notwithstanding any such
review and comment by and discussion with the County, the Operation and Maintenance Manual
shall remain at all times the responsibility of the Company. Neither the review of or comment
upon, nor the failure of the County to comment upon, the Operation and Maintenance Manual
shall: (1) relieve the Company of any of its responsibilities under this Agreement; (2) be deemed
to constitute a representation by the County that operating the Facilities pursuant to the Operation
and Maintenance Manual will cause the Facilities to be in compliance with this Agreement or

Applicable Law; or (3) impose any liability upon the County.

C. Supplements for Facility Modifications. The Company shall prepare
supplements and revisions to the Operation and Maintenance Manual which are required due to
the design, construction and installation of any Facility Modifications. Such supplements and
revisions shall be provided, reviewed and approved in the same manner as provided in this Section

with respect to the initial Operation and Maintenance Manual. The cost and expense of all such
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supplements and revisions shall be borne by the Company, except with respect to supplements and
revisions necessitated by Facility Modifications directed by the County or required by a Change

in Law or other Uncontrollable Circumstance.

D. Delivery of Manual on Termination. At the end of the Term, or upon the
termination of this Agreement if this Agreement is terminated prior to the expiration of the Term,
the Company shall deliver to the County the Operation and Maintenance Manual, with all revisions
and updates made to date, for use in connection with the operation and maintenance of the

Facilities and shall not attempt to restrict the use of the information contained therein.

E. Emergency Response Manual. The Company shall prepare and deliver to
the County, concurrently with the preparation and delivery of the Operation and Maintenance
Manual, and regularly update an Emergency response manual for the Facilities relating to fire,
weather, environmental, health, safety, and other potential Emergency conditions. The Emergency
response manual shall set forth appropriate notifications to be made to all Governmental Bodies
having jurisdiction with respect to the Emergency, and appropriate actions to be taken by the

Company, any Subcontractors and such Governmental Bodies in response to such Emergency.
Section 3.6  STAFFING AND PERSONNEL TRAINING.

A. Staffing. The Company shall staff the Facilities during the Term with the
appropriate number of hourly and salaried employees consistent with Prudent Industry Practices
and other Contract Standards. The Company shall discipline or replace, as appropriate, any
employee of the Company or any Subcontractor engaging in unlawful, unruly or objectionable
conduct. The Company shall not make any material change in staffing levels without the County’s

written approval.

B. Reduced Staffing Levels. Notwithstanding the foregoing, at any time during
the Term the Company may submit a proposal to the County to reduce staffing levels provided
such reductions are consistent with safe and efficient operation of the Facilities, setting forth the
cost savings that will result from such staffing reductions, and representing that such staffing
reductions will not impair the safe and efficient operation of the Facilities in compliance with all

the terms of this Agreement. If the County consents in writing to such staffing reduction, the
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Company may implement such reduced staffing levels in accordance with such proposal. Any
County approval given pursuant to this Section shall neither be a representation by the County that
the cost savings will be realized by the Company nor that the reduced staffing levels will be
adequate to perform the obligations of the Company under this Agreement. Nothing in this Section
shall be deemed to excuse the Company from any obligations of the Company under this
Agreement. If the Company, in its sole discretion, determines that the reduced staffing levels are
no longer appropriate, or adversely affect the ability of the Company to comply with the provisions

of this Agreement, the Company may increase the staffing levels.

C. Training. The Company shall be responsible for training the Facility
Manager, operations supervisors and all other Company personnel. Within 90 days following the
Effective Date, the Company shall submit to the County for its review and comment a personnel
training program which the Company proposes to institute in order to ensure that the Facilities are
operated and maintained in accordance with this Agreement. Such personnel training program
shall include any personnel training guidelines, policies or procedures set forth as of the Effective
Date in (1) any Permit required for the performance of the Contract Services, and (2) any other
Applicable Law, and shall include standards for operator and supervisor background, training and
experience; instruction on identifying potential Hazardous Materials; safety and Emergency
response training; general security procedures; and, if applicable, requirements for operator
certification. All costs of complying with the personnel training program shall be borne by the
Company. Concurrently with the training of its operating staff, the Company at its cost and
expense shall train County designated personnel so that such personnel will have the ability to
operate and maintain the Facilities in the event of the termination or expiration of the Agreement.
Six months prior to the expiration of the Term of the Agreement, the Company shall provide a
second training course (at the Company’s expense) to designated County personnel which training

will enable such personnel to properly operate and maintain the Facilities.

D. Prevailing Wage. As applicable, the Company shall comply with the
Prevailing Wage Law as provided under Articles 8 and 9 of the New York State Labor Law. The
Company shall pay the prevailing wages, including any future increases, to its employees who are

providing the Contract Services and required to receive the prevailing wages.
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Section 3.7 ENERGY SUPPLY AND CONSUMPTION. The Company shall have the
exclusive right and the responsibility to arrange for the supply of Utilities to the Central Utility
Plant Facilities pursuant to the limited agency appointment under Section 3.27, and to negotiate
and establish Utilities rates for the Central Utility Plant Facilities with the applicable supplier. The
County shall cooperate with and assist the Company in making such arrangements, and the
Company shall give reasonable consideration to any requests and recommendations made by the
County as to the terms and conditions of Utilities supply. The Company shall pay all charges for
the supply of Utilities to the Central Utility Plant Facilities, subject to reimbursement by the
County of all such charges as part of the Pass Through Charge included in the Service Fee. If at
any time the County reasonably believes that the Company is not performing its Utility
procurement responsibilities under this Section in accordance with the Contract Standards, the
County will be entitled to require that a Company representative meet with a County representative
to discuss the Company’s performance under this Section and potential improvements to the
Company’s Utility procurement practices. Notwithstanding the foregoing, in the event that the
County determines that it can purchase or supply any Ultility for the Central Utilities Plant Facilities
at a lower cost than can the Company, the Parties will negotiate in good faith the terms of an
amendment to this Agreement to transfer the responsibility for the purchase or supply of such
Utility to the County. The Parties acknowledge and agree that NUMC purchases and supplies all
Utilities for the NUMC Facilities.

Section 3.8  SAFETY AND SECURITY.

A. Safety. The Company shall maintain the safety of the Facilities at a level
consistent with the requirements of Applicable Law, including the Occupational Safety and Health
Act (“OSHA”) and all applicable requirements of Required Operating Period Insurance. Without
limiting the foregoing, the Company shall at its cost and expense: (1) take all reasonable
precautions for the safety of, and provide all reasonable protection to prevent damage, injury or
loss by reason of or related to the operation of the Facilities to, (a) all employees working at the
Facilities and all other persons who may be involved with the operation or maintenance of the
Facilities, (b) all visitors to the Facilities, (c) all machinery, materials and equipment under the
care, custody or control of the Company on the Facility Sites, and (d) other property on the Facility

Sites, including trees, shrubs, lawns, walks, pavements, roadways, structures and Utilities; (2)
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establish and enforce all reasonable safeguards for safety and protection, including posting danger
signs and other warnings against hazards and promulgating safety regulations; (3) give all notices
and comply with all Applicable Laws relating to the safety of persons or property or their
protection from damage, injury or loss; (4) designate a qualified and responsible employee at the
Facilities whose duty shall be the supervision of plant safety, the prevention of fires and accidents
and the coordination of such activities as shall be necessary with federal, state and county officials;
(5) operate all Equipment in a manner consistent with the manufacturer’s safety recommendations;
(6) provide for safe and orderly vehicular movement; and (7) develop and carry out a site-specific
safety program, including employee training and periodic inspections, designed to implement the
requirements of this Section; (8) take all reasonable precautions to ensure that the Facilities are
secured from unauthorized entry and/or vandalism during and after normal working hours; (9)
require all employees to wear safety garments in accordance with Applicable Law, including
applicable OSHA requirements; and (10) require all employees to comply with site safety rules

and regulations, including observance of the no smoking rule.

B. Safety Inspections. The Company shall perform its obligations hereunder
in accordance with the Safety Plan. The County shall have the right, upon reasonable prior notice
to the Company, to inspect the Facility Sites at any time to conduct safety inspections. The County
and its employees and agents must follow the Company’s written safety rules and procedures. The
Company shall cooperate reasonably with the County’s representative during any such inspection,
including in providing copies of any memoranda, notes, letters or reports documenting loss control
or safety inspections performed by the Company or on its behalf, and in providing access to the
Facilities and furnish information requested related to the Company’s safety program. The

Company shall promptly correct any safety hazards that may be identified during the inspections.

C. Security. The Company shall be responsible for maintaining suitable
fences, gates and locks at the Facilities in order to protect against damage or injury to the Facilities

caused by trespass, negligence, vandalism or malicious mischief of third parties.
Section 3.9 COMPLIANCE WITH APPLICABLE LAW.

A. Compliance. The Company shall operate and maintain the Facilities and

otherwise perform all of its obligations hereunder in accordance with Applicable Law, including
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the payment of prevailing wage, as applicable, and shall cause all Subcontractors to comply with
Applicable Law, including the payment of prevailing wage, as applicable. The Company shall
comply with all applicable requirements of all Permits with respect to the Contract Services
notwithstanding that the Company may not be a permittee or co-permittee to certain such Permits.
The Company shall provide the County (1) promptly upon receipt thereof, a true, correct and
complete copy of any written notice of non-compliance with Applicable Law, and true and
accurate transcripts of any oral notice of non-compliance with Applicable Law, issued or given by
any Governmental Body, and (2) prompt written notice describing the occurrence of any event or
the existence of any circumstance which does or may result in any such non-compliance, or of any
Legal Proceeding alleging such non-compliance. In the event that the Company or any
Subcontractor fails at any time to comply with Applicable Law with respect to the Contract
Services, the Company shall promptly remedy or cause its Subcontractor to remedy such failure
at its cost and expense and without reimbursement by the County, make all changes in the
Company’s operating and maintenance practices that are necessary to comply with any corrective
action plan filed with or mandated by any Governmental Body or otherwise to remedy and prevent
a recurrence of the non-compliance with Applicable Law, and indemnify and hold harmless the
County in accordance with the provisions of Section 10.6 from and against any Losses, including
all damages, fines, assessments, levies, impositions, penalties or other charges, resulting from such

failure.

B. Investigations of Non-Compliance. In connection with any actual or
alleged event of noncompliance with Applicable Law, the Company shall, in addition to any other
duties which Applicable Law may impose: (1) fully and promptly respond to all inquiries,
investigations, inspections, and examinations undertaken by any Governmental Body; (2) attend
all meetings and hearings required by any Governmental Body; (3) provide all corrective action
plans, reports, submittals and documentation required by any Governmental Body; (4) in
conjunction with the County, communicate in a timely and effective manner with the general
public as to the nature of the event, the impact on the public, and the nature and timetable for the
planned remediation measures; and (5) provide the County with a true, correct and complete copy
of any written notice of violation or noncompliance with Applicable Law, and true and accurate
transcripts of any oral notice of noncompliance with Applicable Law, issued or given by any

Governmental Body promptly upon receipt thereof. The Company shall furnish the County with
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prompt written notice describing the occurrence of any event or the existence of any circumstance
which does or may result in any such notice of violation or noncompliance to the extent the
Company has knowledge of any such event or circumstance, and of any Legal Proceeding alleging

such noncompliance.

C. No Nuisance Covenant. The County and the Company acknowledge that a
substantial objective of the County is for the Contract Services to be supplied in an economically
and environmentally sound manner and, accordingly, the Company shall keep the Facilities and
Facility Sites neat, clean and litter-free at all times, ensure that the operation of the Facilities and
Facility Sites does not create any odor, litter, noise, fugitive dust, vector or other adverse
environmental effects constituting, with respect to each of the foregoing, a nuisance condition
under Applicable Law. Should any such nuisance condition occur as a result of any failure of the
Company to comply with its obligations under this Agreement, the Company shall promptly
remedy the condition, pay any fines or penalties relating thereto, make all changes in the
Company’s operating and maintenance practices necessary to prevent a recurrence of the nuisance
condition, and indemnify and hold harmless the County in accordance with the provisions of

Section 10.6 from and against any Losses resulting from such failure.
Section 3.10 OPERATING/CONSTRUCTION APPROVALS AND GRANTS.

A. Applications and Submittals. If necessary, the County and the Company,
each at the County’s cost and expense, shall make any filings, applications and reports necessary
to obtain and maintain all Permits required to be made, obtained or maintained by each under
Applicable Law in order to operate the Facilities and build any Facility Modification, to the extent
that the Company acts as County’s agent for the Facility Modification or is selected in accordance
with applicable provisions of GML 103 to perform the Facility Modifications, as approved by the
County.

B. Data and Information. The Company shall on a timely basis supply all data
and information and take all action required to be supplied or taken by the Company in connection
with the Permits required for the Contract Services. The County shall, and shall cause NHCC to,
on a timely basis supply all data and information and take all action required to be supplied or

taken by the County or NHCC in connection with the Permits required for the Contract Services
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considering the requirements of Applicable Law and the responsibilities of the County or NHCC,
as appropriate, as the legal and beneficial owner of the respective Facilities and primary permittee.
The Company shall indemnify and hold harmless the County in accordance with the provisions of
Section 10.6 from and against any Losses resulting from the submission by the Company under

this Section of materially incorrect or incomplete information.

C. Non-Compliance and Enforcement. The Company shall report to the
County, promptly upon obtaining knowledge of any violations of the terms and conditions of any
Permit or Applicable Law pertaining to the Facilities. The County will be entitled to enforce
compliance with any Permit regardless of whether a regulatory enforcement action has been

undertaken.

D. Reports to Governmental Bodies. The Company shall prepare all periodic
and annual reports, make all information submittals and provide all notices to all Governmental
Bodies that are required by all Permits and under Applicable Law with respect to the Facilities and
that are the responsibility of the Company under this Agreement. Such reports shall contain all
information required by the Governmental Body, and may be identical to comparable reports
prepared for the County, if such are acceptable to the Governmental Body. The Company shall,
to the extent reasonably practicable, provide the County with copies of such regulatory reports for
review, comment and signature, as applicable, at least ten Business Days before their filing with

the Governmental Body.

E. Potential Regulatory Change. The Company shall keep the County
regularly advised as to potential changes of which the Company obtains knowledge in regulatory
requirements affecting the operation and maintenance of the Facilities, and provide recommended
responses to such potential changes so as to mitigate any possible adverse economic impact on the

County should a Change in Law actually occur.

F. State Grants. The County may apply for grants from the State of New York
in connection with funding for costs related to the Contract Services. The Company shall, at the
County’s cost and expense, provide reasonable assistance to the County in compiling all data,

information and action required to be supplied or taken in connection with such grants.
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Section 3.11 REQUIRED OPERATING PERIOD INSURANCE.

A. Insurance Required to Be Obtained and Maintained by Company.
Commencing with the Effective Date and continuing throughout the remainder of the Term, the
Company shall obtain and maintain the Required Operating Period Insurance for which the
Company is responsible, as specified in Appendix 3, and shall comply with all applicable
requirements of such Required Operating Period Insurance. Insurance coverage required pursuant
to this Section shall be maintained with generally recognized financially responsible insurers
reasonably acceptable to the County and qualified and licensed to insure risks in the State of New
York. The cost of the Required Operating Period Insurance that the Company is responsible for
obtaining and maintaining shall be paid by the Company, and shall be included as part of the
Operation and Maintenance Fee. The Company shall be responsible for paying all the deductibles
under any such Required Operating Period Insurance, subject to the inclusion of the amount of
such deductibles in the Operation and Maintenance Fee except in the case of any such deductible
that is payable with respect to a Loss caused by or resulting from Company Fault. In addition, if
a peril occurs which is an insurable event but the costs incurred due to such peril are less than the
Required Operating Period Insurance deductibles amounts set forth in Appendix 3, the Company
shall be responsible for paying the costs as it would pay if such costs were a deductible amount,
subject to the inclusion of such costs in the Operation and Maintenance Fee except in the case of
any such costs that are payable with respect to a Loss caused by or resulting from Company Fault.
The Company shall include the County as a named insured on all Operating Period Insurance
policies. The Company shall promptly provide the County with copies of all inspection reports

prepared by the Company’s insurance carrier.

B. Insurance Required to Be Obtained and Maintained by County. During the
Term, the County shall obtain and maintain the Required Operating Period Insurance for which
the County is responsible, as specified in Appendix 3, and shall comply with all applicable
requirements of such Required Operating Period Insurance. Insurance coverage required pursuant
to this Section shall be maintained with generally recognized financially responsible insurers
licensed to insure risks in the State of New York. The County shall include the Company as a
named insured on all Operating Period Insurance policies. The County shall promptly provide the

Company with copies of all inspection reports prepared by the County’s insurance carrier.
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C. County Self-Insurance. Notwithstanding anything in this Agreement to the
contrary, the County may elect not to carry the insurance coverage required by the provisions of
Section 3.11B and instead to self-insure (or maintain any deductible amount) pursuant to any plan
of self-insurance maintained by the County. If the County elects to self-insure, all of the provisions
relating to insurance required to be maintained by the County under Section 3.11B shall apply to
the County as if the County had in fact maintained such policies of insurance in lieu of self-
insurance, and if an event or claim occurs for which a defense and/or coverage would have been
available from an insurance company, the County shall undertake the defense of such claim, at the
County’s sole cost and expense, and use the County’s own funds to pay any claim or otherwise
provide the funds which would have been available from insurance proceeds but for such election
by the County to self-insure. In the event the County elects to procure insurance coverage rather

than to self-insure, the County shall so advise the Company.

D. Optional Company Insurance. The Company has the right, but not the
obligation, to provide property insurance, at its sole discretion, on all or a portion of the Facilities
or Facility Sites. The Company may, in its sole discretion, exclude from such optional insurance
coverage such items or events as the Company or its insurance carrier deems appropriate. Any
such optional insurance will neither expand the Company’s obligations under this Agreement nor
limit any obligation of the Company under this Agreement to provide the Required Operating
Period Insurance. The Company shall provide any such optional insurance at the Company’s sole

cost and expense and without reimbursement or payment of such cost or expense by the County.
Section 3.12 COUNTY ACCESS, INSPECTION AND VISITATION.

A. Access. The County and its representatives shall, upon reasonable advance
notice to the Company in each instance, have (1) the right to access the Facilities for any reason,
and (2) the right during normal business hours to take visitors through such portions of the
Facilities as are suitable for such visitation. The Company shall permit and facilitate access to the
Facilities for such purposes, and the Company will be entitled to have a representative present at
all times during any such access. Keys or passwords, as applicable, shall be provided by the
Company in accordance with the Company’s physical security plan and key control program.

Tours shall be scheduled on no more than five days per week, except as special circumstances
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require. Such access to the Facilities shall be made available, and such visitation of the Facilities
shall be conducted, in a manner which does not interfere with the Company’s performance of its
obligations hereunder and the County and its representatives and all visitors shall comply with the
Company’s reasonable written operating and safety and security procedures. The Company shall
obtain in advance permission from the County to take Company visitors on Facility tours or to
distribute any literature regarding the Facilities. In addition, the Company will refer all direct
requests for information regarding the Facilities initiated by the media or the general public to the

County’s designated representative for such purposes.

B. Visitors’ Log. The Company shall maintain a visitors’ log during the Term
and shall require that all visitors (other than visitors on organized tours) to the Facilities including
visiting County and Company personnel, Subcontractors and agents, sign in and sign out in the

visitors’ log.
Section 3.13 ASSET AND FINANCIAL RECORDS.

A. Facility Records. The Company shall on and after the Effective Date
establish and maintain a computerized information system (including specialty software for
scheduling and tracking preventive maintenance and histories and document all repairs and
maintenance performed at the Facilities) for operations and maintenance data, process control,
including all information necessary to verify calculations made pursuant to this Agreement. The
Company shall promptly provide the County, upon reasonable request, with copies of all
operations and maintenance data and other information kept by the Company in its performance

of the Contract Services.

B. Availability of Facility Records to County. The Company shall make
available to the County all operations, maintenance, performance, personnel, and marketing data,
documents and records relating to the Facilities, any Special Project, and any Facility

Modifications as are available to the Company.

C. Financial Records. The Company shall prepare and maintain proper,
accurate, complete and current financial books, records and accounts, in accordance with IFRS.

These financial records shall be in form and substance sufficient to support all financial reporting,
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including Cost Substantiation, required hereunder. In the event the Company fails to prepare or
maintain any books, records or accounts as required under this Section, the Company shall not be
entitled to any requested payments or adjustments for which Cost Substantiation was required
hereunder to the extent such failure prevented Cost Substantiation. The Company shall keep the
relevant portions of the books, records and accounts maintained with respect to each Contract Year
until at least the seventh anniversary of the last day of each Contract Year (or such longer period
as may be appropriate to account for any Dispute then pending). For those circumstances that
require Cost Substantiation the Company shall make such books and records available to the
County for inspection, audit and copying upon reasonable notice during business hours to the
extent necessary to allow the County to determine to its reasonable satisfaction the accuracy,
completeness, currency and propriety of any charge or request for payment hereunder. The
Company shall not be required to provide to the County any income statement showing profit or
loss, but recognizes that profit and loss information may become discernible to the County through
the Cost Substantiation process. The provisions of this Section shall survive the termination of

this Agreement.

D. Inspection, Audit and Adjustment. The County shall have the right to
perform or commission an inspection or an independent audit of the financial information required
to be kept under this Section, subject to possible reimbursement as provided in this Section. If an
inspection or audit contemplated by this Section discloses a Billing Statement that either (i)
overstates County Payment Amounts by more than 1% of the proper amount or (ii) understates
County Credit Amounts by more than 1% of the proper amount during the period audited, then the
Company shall, in addition to the reimbursement or credit of such overstated (or understated)
County Payment Amounts or County Credit Amounts, as applicable, with respect to such Billing
Statement, with interest at the Overdue Rate, reimburse the County for any and all reasonable costs

and expenses incurred by the County in connection with the inspection or audit.
Section 3.14 PERIODIC REPORTS.

A. Monthly Reports. The Company shall provide the County with monthly
operations reports as set forth in Appendix 4 no later than 15 days after the end of each month.

The County shall have the opportunity to review and comment on the contents of the monthly
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operations reports prior to the same being deemed complete. The Company shall correct all errors
or omissions identified by the County. All errors and omissions not corrected in a timely manner

shall not be subject to reimbursement until reconciled.

B. Annual Operation and Maintenance Reports. The Company shall furnish to
the County, within 30 days after the end of each Contract Year, an annual operation and
maintenance report with an annual summary of the information and statistical data provided in the
monthly reports, as well as all other data required to be furnished to the County pursuant to
Appendix 4 on completed compliance monitoring forms. The Company shall also perform and
report to the County, as part of its annual operation and maintenance report, the results of a
comprehensive performance evaluation which reviews and analyzes the administrative,

operational and maintenance practices employed in the operation and maintenance of the Facilities.

C. Notice of Default Reports. The Company shall provide to the County,
promptly after the receipt thereof, copies of any written notice of a material default breach or non-
compliance received under or in connection with any Permit, material contract entered into by the

Company in connection with the Contract Services.

Section 3.15 COUNTY CORRECTIVE ACTION. The County shall have the right, but
not the obligation, to perform any operating obligation of the Company that relates to health,
safety, environmental quality or aesthetics that the Company fails to promptly perform after receipt
of reasonable notice by the County. If the County exercises such right, it shall be entitled, subject
to cost substantiation by the County comparable to the Cost Substantiation that would be
applicable to the Company under equivalent circumstances, to recover from the Company the

reasonable costs and expense incurred by the County in the performance of such corrective action.
Section 3.16 SERVICE COORDINATION AND CONTRACT ADMINISTRATION.

A. Company’s Facility Manager. The Company shall appoint and train a
manager for the Facilities (the “Facility Manager”) who is experienced and proficient in the
operation and maintenance of facilities comparable to the Facilities. The Company acknowledges
that the performance of the individual serving from time to time as the Facility Manager will have

a material bearing on the quality of service provided hereunder, and that effective cooperation
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between the County and the Facility Manager will be essential to effectuating the intent and
purposes of this Agreement. Accordingly, the Company shall provide the County with the name
of the person serving from time to time as Facility Manager, and the telephone and fax numbers
and other means by which the Facility Manager may be contacted at the Facility Site, together with
the contact information for a responsible Company official to be contacted in the event of an
Emergency. The Company shall replace the Facility Manager at the request of the County, after
notice and a reasonable opportunity for corrective action, in the event the County reasonably
determines that the relationship between the Facility Manager and the County has become

unworkable.

B. Company’s Senior Supervisors. The Company shall appoint and inform the
County of the identity of the corporate officials of the Company with senior supervisory
responsibility from time to time for the Facilities and the performance of this Agreement (the
“Senior Supervisors”). The Company shall promptly notify in writing to the County of the
appointment of any successor Senior Supervisors. The Senior Supervisors shall cooperate with
the County in any reviews of the performance of the Facility Manager which the County may
undertake from time to time, and shall give full consideration to any issues raised by the County

in conducting such performance reviews.

Section 3.17 COMMUNICATIONS AND MEETINGS. On or before the Effective
Date, the Company shall inform the County of the telephone, fax and beeper numbers, e-mail
address and other means by which the Facility Manager and Senior Supervisors may be contacted.
The County shall furnish to the Company comparable communications information with respect
to the Contract Administrator. The Company shall meet with the County each month to review
the contents of the operations reports required to be prepared pursuant to Section 3.14. The Facility
Manager and, if requested by the County, the Senior Supervisors each shall personally attend the
monthly operations meetings with the County, and all public County meetings which the County
may reasonably request from time to time, to review operational, maintenance, performance and

planning matters arising with respect to the Facilities and this Agreement.

Section 3.18 ADMINISTRATIVE COMMUNICATIONS. The Parties recognize that a

variety of contract administrative matters will routinely arise throughout the Term. These matters
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will by their nature involve requests, notices, questions, assertions, responses, objections, reports,
claims, and other communications made personally, in meetings by phone, by mail and by
electronic and computer communications. The purpose of this Section is to set forth a process by
which the resolution of the matters at issue in such communications, once resolution is reached,
either through direct communications between the Parties or via the Dispute resolution process
described in Section 10.13, can be formally reflected in the common records of the Parties so as to

permit the orderly and effective administration of this Agreement.

A. Contract Administration Memoranda. The principal formal tool for the
administration of matters arising under this Agreement between the Parties shall be a “Contract
Administration Memorandum.” A Contract Administration Memorandum shall be prepared,
once all preliminary communications have been concluded, to evidence the resolution reached by
the County and the Company as to matters of interpretation and application arising during the

course of the performance of their obligations hereunder.

B. Procedures.  Either Party may request the execution of a Contract
Administration Memorandum.  When resolution of the matter is reached, a Contract
Administration Memorandum shall be prepared by or at the direction of the County reflecting the
resolution. The Contract Administration Memorandum shall be numbered, dated, and signed on
behalf of each Party. The County and the Company each shall maintain a parallel, identical file of
all Contract Administration Memoranda, separate and distinct from all other documents relating

to the administration and performance of this Agreement.

C. Effect. Executed Contract Administration Memoranda shall serve to guide
the ongoing interpretation and performance of this Agreement. Any material change, alteration,
revision or modification of this Agreement, however, shall be effectuated only through a formal
Agreement amendment authorized, approved or ratified by resolution of the County and properly

authorized by the Company.

Section 3.19 COST REDUCTION AND SERVICE IMPROVEMENT. In the event
either Party offers the other Party any idea, approach or concept for lowering the Company’s cost,
reducing the Service Fee or total costs, or improving the Company’s service, the other Party shall

reasonably consider and explore the development and implementation of the concept. Neither
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Party shall be obligated to negotiate or to agree to amend this Agreement to effectuate any such
idea, approach or concept except in its sole discretion and upon terms and conditions acceptable

to it.

Section 3.20 CALIBRATION AND RECALIBRATION; CONFIGURATION
REPORTS.

A. Components Requiring Calibration. The Company shall ensure that all
components of the Facilities requiring calibration or recalibration at any point during the Term,
including (1) the Steam Flow Meter and Steam Flow Meter totalizer, (2) the Heated Water Flow
Meter and Heated Water Flow Meter totalizer, (3) the Chilled Water Flow Meter and Chilled Water
Flow Meter totalizer, and (4) the Condensate Flow Meter and Condensate Flow Meter totalizer,
are appropriately and accurately calibrated and recalibrated throughout the Term as provided

herein.

B. Recalibration; Configuration Reports. Without limiting the generality of
Section 3.20A above, the Company will re-calibrate all such Facility components after any
adjustment to their respective configuration, and in any event not less frequently than once every
twelve (12) months during the Term. The Company shall also produce and deliver to the County
a configuration report with respect to each such re-calibration within seven (7) Business Days of
any re-calibration. In addition, the Company will re-calibrate any and all Facility components
promptly upon any request by the County and will produce and deliver to the County a
configuration report with respect to any such re-calibration within seven (7) Business Days thereof;
provided, however, that the County may not, unless the County has reasonable grounds for
doubting the accuracy of the measurements, request a re-calibration of Facility components more

often than once every six (6) months during the Term.

C. Calibration Following Replacement. If any component(s) of the Facilities
requiring calibration is replaced for any reason at any point during the Term, the Company shall
calibrate all such replacement components within seven (7) Business Days of installation. The
Company shall prepare and deliver a configuration report for calibrations of all replacement
components within seven (7) Business Days of initial calibration. Thereafter, all replacement

components shall be recalibrated as set forth in Section 3.20B.
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Section 3.21 METER TESTING; COMPANY ACCESS TO METERS.

A. Meter Testing; Retesting. The Company is responsible for reading, testing,
servicing and maintaining all Meters at or serving the Facilities. The Meters will conform to
Prudent Industry Practices at all times throughout the Term, and the Company will cause the
Meters to be tested and calibrated no less often than twice each Contract Year by representatives
of the applicable manufacturer in accordance with Prudent Industry Practices and any applicable
standards of the National Institute of Standards and Technology. The Company will provide the
County with not less than fourteen (14) days’ prior written notice of such tests as well as with
copies of all test reports and results as soon as they are available, and County will have the right
to have a representative present during any such test. Either Party may at any time request a retest
of any Meter if such Party has reasonable cause to believe that the accuracy of such Meter is not
within 2.0% fast or 2.0% slow. The Party requesting any such retest will pay for such retest and
will provide the other Party with reasonable prior written notice of such retest. Such other Party

will have the right to have a representative present during such retest.

B. Company Access to Meters. The County will provide the Company with
reasonable access to all Meters for the purpose of monitoring and verifying the accuracy of
measurements made by such Meters and for purposes of calibration and recalibration. The
Company will provide the County with reasonable advance notice of any access by the Company
to any Meter, and the Company and the County will coordinate such access so as to minimize
interruption to the County’s business activities. The County will be entitled to have a

representative accompany the Company at all times during any such access.

Section 3.22 SUPPLY OF CONDENSATE, MAKE-UP WATER, AND RETURNED
WATER.

D. Return of Condensate. The County will, at its sole cost and expense, return
Condensate to the Company during the Term at the Condensate Delivery Point, solely for use at
the Facilities in the production of Steam. If the County fails to deliver the required quantity of
Condensate to the Company, the County will be responsible for the costs and expenses reasonably
incurred by the Company in producing and chemically treating Condensate in an amount equal to

the amount of Condensate not delivered by the County to the Condensate Delivery Point. The
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County will ensure that the Condensate supplied by the County to the Company under this
Agreement meets the specifications set forth in Exhibit B, and is not contaminated with oil, excess
rust, or other foreign substances that would make the Condensate unsuitable for production of
Steam at the Facilities. If any component of the Condensate becomes contaminated prior to return
to the Company, the County will notify the Company promptly of such contamination and correct
the source or cause of such contamination as quickly as practicable at the County’s sole cost and
expense. The County will pay any cost reasonably incurred by the Company to treat Condensate
until such required corrections or modifications are made. If the cost of treating the Condensate
exceeds its monetary value, the Company will, at its option, either dispose of such Condensate or

require that the County dispose of such Condensate, in each case at County’s sole cost and expense.

E. Supply of Make-Up Water. The Company will be responsible for the
procurement of any required quantities of Make-Up Water for the Central Utility Plant Facilities,
subject to the inclusion of the cost of any such quantities of Make-Up Water in the Operation and

Maintenance Fee.

F. Supply of Returned Heated Water. The County will, at its sole cost and
expense, make Returned Heated Water available to the Company during the Term at the Heated
Water Delivery Point, solely for use at the Facilities in the production of Heated Water. If the
County fails to deliver Returned Heated Water to the Company for the production of Heated Water,
the County will be responsible for the costs and expenses reasonably incurred by the Company in
procuring and chemically treating Make-Up Water in an amount equal to the amount of Returned
Heated Water not delivered by the County to the Heated Water Delivery Point. The County will
ensure that the Returned Heated Water supplied by the County to the Company under this
Agreement meets the specifications set forth in Exhibit B and is not contaminated with oil, excess
rust, or other foreign substances that would make the Heated Water unsuitable for production of
Steam at the Facilities. If any component of the Returned Heated Water becomes contaminated
prior to return to the Company, the County will notify the Company of such contamination and
correct the source or cause of such contamination as quickly as practicable at the County’s sole
cost and expense. The County will pay any cost reasonably incurred by the Company to treat
Returned Heated Water until such required corrections or modifications are made. If the cost of

treating the Returned Heated Water exceeds its monetary value, the Company will, at its option,
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either dispose of such Returned Heated Water or require that the County dispose of such Returned
Heated Water, in each case at the County’s sole cost and expense. The County will obtain and
maintain, at its sole cost and expense, any and all Permits required for the supply and delivery of
Returned Heated Water under this Agreement. The Company will reasonably cooperate with and

assist the County, at the County’s cost and expense, in obtaining and maintaining such Permits.

G. Supply of Returned Chilled Water. The County will, at its sole cost and
expense, make Returned Chilled Water available to the Company during the Term at the Chilled
Water Delivery Point, solely for use at the Facilities in the production of Chilled Water. If the
County fails to deliver Returned Chilled Water to the Company for the production of Chilled Water
at the Central Utilities Plant, the County will be responsible for the costs and expenses reasonably
incurred by the Company in procuring and chemically treating Make-Up Water in an amount equal
to the amount of Returned Chilled Water not delivered by the County to the Chilled Water Delivery
Point. The County will ensure that the Returned Chilled Water supplied by the County to the
Company under this Agreement meets the specifications set forth in Exhibit B and is not
contaminated with oil, excess rust, or other foreign substances that would make the Returned
Chilled Water unsuitable for production of Steam at the Facilities. If any component of the
Returned Chilled Water becomes contaminated prior to return to the Company, the County will
notify the Company of such contamination and correct the source or cause of such contamination
as quickly as practicable at the County’s sole cost and expense. The County will pay any cost
reasonably incurred by the Company to treat Returned Chilled Water until such required
corrections or modifications are made. If the cost of treating the Returned Chilled Water exceeds
its monetary value, the Company will, at its option, either dispose of such Returned Chilled Water
or require that the County dispose of such Returned Chilled Water, in each case at the County’s
sole cost and expense. The County will obtain and maintain, at its sole cost and expense, any and
all Permits required for the supply and delivery of Returned Chilled Water under this Agreement.
The Company will reasonably cooperate with and assist the County, at the County’s cost and

expense, in obtaining and maintaining such Permits.

Section 3.23 FLOW METER INTERVAL DATA. The Company will provide on a

monthly basis, at no cost to the County, 15 minute interval data from flow totalizers in the Heated
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Water Flow Meter, Chilled Water Flow Meter and the Condensate Flow Meter to enable the

County to monitor their respective flows on a regular basis.

Section 3.24 DISCLOSURE OF ENVIRONMENTAL MATTERS. The Company will,
promptly after obtaining knowledge of (i) any violation of any Environmental Law arising out of
the operation of the Facilities, or (i1) any Environmental Noncompliance at or about the Facilities,
or (iii) any claim or action relating to any of the same by any Governmental Body having
jurisdiction over any of the same, or (iv) the existence of any present enforcement, legal, or
regulatory action or proceeding relating to such alleged Environmental Noncompliance or alleged
presence of any Hazardous Materials, disclose such information to the County and provide all

other notifications required under Applicable Law.

Section 3.25 COMPLIANCE WITH PERFORMANCE STANDARDS. If the Company
fails at any time during the Term to comply with the Performance Standards, the Company shall
provide the County with prompt written notice of such non-compliance. In the event that such
non-compliance is caused by or results from any Company Fault, the Company shall promptly
remedy such non-compliance at the Company’s cost and expense (and without reimbursement by
the County) and make all changes in the Company’s operating and maintenance practices that are
necessary to remedy and prevent a recurrence of such non-compliance. The Company shall also in
such event provide alternative Thermal Energy service satisfying the requirements of this
Agreement (and if the Company fails to do so within a reasonable period after the commencement
of any such interruption, the County will be entitled to secure such alternative Thermal Energy
service during the period of such interruption), and the Company will be responsible for any costs
and expenses of such alternative service that are in excess of the costs and expenses that would

have been incurred by the County for the Contract Services had such interruption not occurred.

Section 3.26 SALES AND BUSINESS TAXES. It is the intent of the Parties that the
supplies, Utilities, and any other items or services purchased pursuant to the limited agency
arrangement under Section 3.27 shall not be subject to any sales or business Taxes, including New
York State and County sales or business Tax. Therefore, pursuant to Section 3.27, the County
confers limited agency status to the Company and to the Company’s subagents responsible for the

performance of the Contract Services, for the purpose of purchasing items required for the
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operation and maintenance of each of the Facilities, as applicable; including the purchase of
supplies, equipment and Utilities. The Parties agree that if (a) any claim is made against the
Company by New York State or another taxing authority for such sales or business Taxes, (b) any
claim is made against the Company by a materialman or a Subcontractor on account of a claim
against such materialman or Subcontractor by New York State or other taxing authority for such
sales or business Taxes, or (¢) the Company incurs any other expense or liability as a result of or
arising out of the Company’s acting as an agent for the County for said purposes, then the County
shall be responsible for all amounts required to be paid arising out of such Tax, claim, expense or

liability, including all fines and penalties. The Parties agree that:

1. The Company shall afford the County the opportunity, before any payment of any
such Tax is made by the Company, to contest said claim in the manner and to the
extent that the County may choose and to settle or satisfy said claim, and to
designate an attorney who is authorized to act for the purpose of contesting, settling

and satisfying said claim; and

ii. The Company shall give prompt notice to the County of any such claim, cooperate
reasonably with the County and its designated attorney in contesting or settling said
claim and furnish promptly to the County and said attorney all information and
documents that are reasonably necessary for contesting or settling said claim, and
will preserve all such information and documents for six (6) years after the date
such claim is settled or a final determination is rendered with respect to such claim

by an administrative body or court of competent jurisdiction of such claim.

The County agrees to take all reasonable steps to secure and maintain the sales and business Tax
exemption under the principal-agent relationship with the Company and the Company agrees to
cooperate reasonably in the defense of any adverse claim brought against the County as set forth
above or in any adverse proceeding by a taxing authority relating to any such claim, including by
making its employees reasonably available to the County and providing such testimony and access
to the Company’s books and records as shall be reasonably necessary to support the defense of
such claim or proceeding. The County shall pay or reimburse the Company for any and all costs
incurred by the Company resulting from or arising out of the Company’s obligations pursuant to

this Section 3.26 and shall indemnify and hold harmless the Company Indemnitees from and
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against any and all Losses resulting from or arising out of the principal-agent relationship. In the
event that a successful claim is made by New York State or another taxing authority which renders
the limited agency status conferred upon the Company ineffective, the County will pay all costs
and fines associated with such determination, and the Parties shall work together to determine a
mutually agreeable solution for the treatment of sales or business Tax associated with supplies,

and Utilities from such date forward, and this Agreement shall be amended accordingly.
Section 3.27 LIMITED AGENCY RELATIONSHIP.

D. Agency Status. The County hereby confers agency status, for the purpose
of purchasing items required for the performance of operation and maintenance of the Facilities,
which includes supplies, Equipment or Ultilities, to the Company and to the Company’s subagents
responsible for the performance of the Contract Services, including all necessary maintenance and

repairs related to the Facilities.

E. Application. The Company acknowledges that any sales or business Tax
exemption resulting from the delegation set forth above applies solely to purchases of items
including but not limited to supplies, equipment or Utilities, for use in performing the Contract

Services.

F. Appointment. In accordance with New York State Department of Taxation
and Finance Publication 765, entitled “Sales and Fuel Excise Tax Information for Properly
Appointed Agents of New York Governmental Entities,” and Technical Services Bureau
Memorandum TSB-M-05(6)S, entitled “Purchases by New York Governmental Entities through
Properly Appointed Agents,” the County shall within five (5) Business Days following the
Effective Date deliver to the Company a fully completed and properly executed Form DTF-122,
Certification of Agency Appointment by a New York Governmental Entity.

G. Exempt Purchase Certificate. The County hereby authorizes the Company
to issue Form ST-122, Exempt Purchase Certificate for an Agent of a New York Governmental
Entity, along with the Form DTF-122 that it receives from the County, to any and all vendors of
tangible personal property (other than motor fuel, diesel motor fuel and residual petroleum
products) and services on behalf of the County, in furtherance of the Company’s purchases as

agent on behalf of the County.
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H. Fuel Tax Exempt Purchase Certificate. The County also hereby authorizes
the Company to issue Form FT0122, Fuel Tax Exempt Purchase Certificate for an Agent of a New
York Governmental Entity, along with the Form DTF-122 that it receives from the County, to any
and all vendors of motor fuel, diesel motor fuel and residual petroleum products on behalf of the

County, in furtherance of the Company’s purchases as agent on behalf of the County.

L Disclosure. The County and the Company agree that immediately prior to
the Company making any purchases of any items as agent of the County, the Company shall
disclose to the vendor that the funds to be paid shall be deemed to have been paid by the County
using the County’s funds. The Company shall arrange for delivery of all such items purchased to

the location of the Facilities, as applicable.

J. Accounts. All accounts opened by the Company with third party providers
(e.g., public utilities) that are within the scope of the agency relationship established under this
Agreement shall be opened by the Company as agent of the County (the governmental entity) and
shall be identified accordingly on any bill, invoice, and other documentation relating to such

account.

K. Invoices. Any invoice issued to the Company by a vendor of property or
services that are covered by the agency relationship established under this Agreement shall be
issued to the Company and shall state on its face that such invoice is being issued to the Company
as agent for the County (the governmental entity). Each such invoice shall also list the place of
delivery and the Company shall certify by endorsement that such property or services have been,

are being or will be used in the performance of its obligations under this Agreement.

ARTICLE IV
MAINTENANCE AND REPAIR

Section4.1  MAINTENANCE AND REPAIR GENERALLY.

A. Ordinary Maintenance and Repair. The Company shall perform all normal
and ordinary maintenance of the machinery, Equipment, structures, and improvements at the
Facilities and shall keep the Facilities in good working order, condition and repair, in a neat and
orderly condition (including providing janitorial services and the clean-up of litter and debris on a

daily basis or more frequently as required) and in accordance with the Contract Standards, and the
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Operation and Maintenance Plan as incorporated in the Operation and Maintenance Manual,
subject to the limitations set forth in (C) below, and shall maintain the aesthetic quality of the
Facilities. Without limiting the generality of the foregoing, the Company shall, in consideration
for payment of the Operation and Maintenance Fee as otherwise described hereunder, so maintain
and repair (i) the Steam Flow Meter and Steam pressure and Steam temperature measure
instruments; (i) the Heated Water Flow Meter, the Heated Water temperature instrument, and the
Returned Heated Water temperature instrument; (iii) the Chilled Water Flow Meter, the Chilled
Water temperature instrument, and the Returned Chilled Water temperature instrument; (iv) the
Condensate Flow Meter; (v) all Thermal Energy Interconnection Facilities; (vi) the Nassau
University Medical Center boilers; and (vi) any and all other Meters at or serving the Facilities.
The Company shall provide or make provisions for all labor, materials, supplies, equipment, Tools,
consumables and services which are necessary for the normal and ordinary maintenance of the
Facilities and shall conduct predictive, preventive and corrective maintenance of the Facilities as

required by the Contract Standards and the Operation and Maintenance Manual. The Operations

and Maintenance Manual is intended to establish minimum standards by which to measure the Company’s

performance of its ongoing maintenance, repair and replacement obligations hereunder, and to assure that
no material deferred or substandard maintenance, repair and replacement occurs. The Company shall
adhere to the Operation and Maintenance Plan as incorporated in the Operation and Maintenance
Manual. The Company shall also perform any additional maintenance, repair and replacement
work which is necessary in order to comply with the Contract Standards. The timing and extent
of maintenance and repair activities performed by the Company hereunder with respect to the
Facilities shall equal or exceed the standard set for those activities as incorporated in the Operation
and Maintenance Manual. The Company shall keep maintenance logs in accordance with the

Operation and Maintenance Plan incorporated in the Operation and Maintenance Manual.

B. Maintenance and Repair of Facility Sites. Except as otherwise set forth in
this Section, the Company shall, in accordance with the Contract Standards, keep the grounds of
the Facility Sites in a good working order and repair and in neat and orderly condition according
to the Operation and Maintenance Manual and the Contract Standards. The Company shall also
maintain and repair all fences and signs on the Facility Sites. In addition, the Company shall

provide (i) lawn mowing, (i) leaf raking, (iii) brush and sapling removal, (iv) winter maintenance
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(snow and ice removal) for all parking lots, roadways, walk-ways, and building entrances and exits

at the Facility Sites, (v) drain cleanout and (vi) debris clean up.

C. Capital Repairs . Capital Repairs shall be the responsibility of the County
and shall be procured through application of Applicable Law. The Company may, at the County’s
request, act as the County’s agent for procurement of the Capital Repair, and, if the Company
otherwise seeks to self-perform the work, may propose or bid as otherwise required pursuant to
GML 103. The Company shall be responsible to notify the County of the need for any Capital
Repair associated with preventative or predictive maintenance consistent with Prudent Industry

Practices.
Section 4.2 PERIODIC MAINTENANCE INSPECTIONS.

A. Annual Maintenance Inspection. The County may perform an inspection of
the Facilities and relevant records of the Company at any time during the term hereof upon not
less than five (5) days’ prior written notice to the Company to review the state of repair, working
condition and performance capability of the Facilities and to determine compliance with the
Contract Standards. At the County’s option, such inspections may include a concurrent review of
all relevant data, records and reports, performed by or on behalf of the County by the County
Engineer at the County’s expense. The inspections shall take place at such time determined by the
County as set forth in the aforementioned notice. The Company shall cooperate fully with the
inspections, which shall not interfere unreasonably with the Company’s performance of the
Contract Services. Without limiting the generality of the foregoing, the Company acknowledges
and agrees that the County may perform a final inspection of the Facilities and relevant records of
the Company in accordance with this Section 4.2 upon the expiration of the term hereof. All
covenants and other obligations of the Company set forth in this Section 4.2 and elsewhere in this
Agreement concerning interim inspections shall apply to such final inspection. The provisions of

this Section 4.2 shall survive the expiration or earlier termination of this Agreement.

B. Unscheduled Inspections. Without limiting the provisions of Section 4.2A
above, the County has the right, on an unscheduled basis, to inspect the Facilities and relevant

records of the Company to determine compliance with this Article.
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C. Remediation. Based on the annual operation and maintenance reports
submitted by the Company pursuant to Section 3.14B or the inspections and reviews conducted
pursuant to this Section or any unscheduled inspections conducted by the County, the County may
submit a statement to the Company detailing any deficiencies found and requiring the Company
to submit a plan of remediation. The remediation plan shall be sufficient to reasonably demonstrate
that, if implemented, the Facilities will be promptly brought into compliance with the requirements
of this Article. If the County accepts the remediation plan, the Company shall thereupon correct
all deficiencies noted in the remediation plan in accordance therewith. Failing such corrective
action by the Company within a reasonable period, the County shall be entitled to correct any
remaining deficiencies in accordance with the remediation plan, and in such event the actual
documented costs incurred by the Company in performing such remediation shall be credited to
the County as a County Off-Sets Credit in accordance with the provisions of Section 7.1F. Any
disputes with respect to the cause or amounts specified in the County’s statement, not resolved to

the mutual satisfaction of the Parties, shall be determined as provided in Section 8.10.

Section4.3 REMOVAL OF EQUIPMENT OR DISPOSAL OF SURPLUS
EQUIPMENT. The Company shall not remove any Equipment from the Facilities without the

prior written approval of the County.

Section4.4  WARRANTIES. During the Term, the Company shall be responsible for
meeting the County’s maintenance obligations under all manufacturers’ warranties on new
Equipment purchased and installed in the Facilities by the County or by the Company, and shall
provide reasonable assistance and support to the County in enforcing Equipment warranties and
guarantees. The Company shall not be required to commence or maintain any litigation with
respect to such warranties or guarantees, but may do so in its discretion, at the County’s cost and
expense, upon approval of the County. The Company shall reasonably cooperate with and assist
the County, at the County’s cost and expense, if the County seeks to enforce warranties and

guarantees through litigation.
Section 4.5 LOSS, DAMAGE OR DESTRUCTION TO THE FACILITIES.

A. Prevention and Repair. The Company shall use reasonable care and

diligence and shall take all appropriate precautions, all in accordance with Prudent Industry
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Practices, to protect the Facilities from loss, damage or destruction. The Company shall report to
the County and the insurers, promptly upon obtaining knowledge thereof, any loss, damage or
destruction to the Facilities and as soon as practicable thereafter shall submit a full report to the
County. The Company shall also submit to the County within 24 hours of receipt copies of all
accident and other reports filed with, or given to the Company by, any insurance company, adjuster
or Governmental Body. The Parties shall cooperate so as to promptly commence and proceed with
due diligence to complete the repair, replacement and restoration of the Facilities to at least the
character and condition thereof existing immediately prior to the loss, damage or destruction, in
accordance with and subject to the procedures set forth in Article VI. The County shall have the
right to monitor, review and inspect the performance of any repair, replacement and restoration

work by the Company as if such work constituted a Facility Modification hereunder.

B. Insurance and Other Third Party Payments. To the extent that any repair,
replacement or restoration costs incurred pursuant to this Section can be recovered from any
insurer or from another third party, each Party shall assist the other in exercising such rights as it
may have to effect such recovery. Each Party shall provide the other with copies of all relevant
documentation at no cost to the other Party, and shall reasonably cooperate with and assist the
other Party upon request by participating in conferences, negotiations and litigation regarding

insurance claims.

C. Facility Restoration. Except as otherwise expressly provided in this
Agreement, the County shall be responsible for and shall provide all funds necessary to pay the
costs of repairing, replacing and restoring the Facilities in accordance with this Section, and all
insurance proceeds and recoveries from third parties resulting from damage to or the loss or

destruction of the Facilities shall be for the account of the County.

D. Damages to County Property Resulting from Company Fault. The
Company shall promptly repair or replace, at the Company’s sole cost and expense and without
reimbursement from the County, all County Property and all private property damaged as a result
of any Company Fault in connection with the performance of, or the failure to perform, the

Contract Services. The repair and replacements, to the maximum extent reasonably practicable,
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shall restore the damaged property to its character and condition existing immediately prior to the

damage.

ARTICLE V
INTERRUPTIONS OR CURTAILMENT OF THERMAL ENERGY, SCHEDULING AND
NOTICE OF PLANNED OUTAGES.

Section 5.1  PLANNED AND UNPLANNED OUTAGES.

A. Notice of Unplanned Outages. The Company will provide notice to the
County promptly of any outages of or relating to the Facilities that are not Planned Outages and,
as soon as practicable and when reliable information becomes available, provide the County with
a schedule (date and hour of day) setting forth when the affected Facilities are expected to return
to service. During any such outage, the Company will provide the County with updates as to the
status and changes in the expected schedule of the resumption of service to the affected Facilities

as soon as such information becomes available in a reliable form.

B. Planned Outages. Not later than thirty (30) days after the Effective Date,
the Company will submit to the County a proposed schedule of Planned Outages for the first
Contract Year. Not later than ninety (90) days prior to the end of the first Contract Year and each
subsequent Contract Year, the Company will submit to the County a proposed schedule of Planned
Outages for the immediately following Contract Year. The County will within thirty (30) days of
receipt of each such proposed schedule of planned outages notify the Company of any objections
that the County may have to the schedule, and the Company will use commercially reasonable
efforts to accommodate any such objections. The Company will, to the maximum extent
practicable, minimize the number and duration of Planned Outages, and will use commercially
reasonable efforts to prevent any interruption or curtailment of supply of Thermal Energy to the
County during any Planned Outage. The Company will provide notice to the County of any
additional Planned Outages of or relating to the Facilities that the Company reasonably determines
are necessary in order to operate and maintain the Facilities in accordance with Prudent Industry
Practices and that will interfere with or reduce the provision of Thermal Energy to the County,
provided that (i) the Company will give as much prior notice as is possible under the

circumstances, and in any event at least ninety (90) days’ prior notice, of any such Planned Outage,
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and (i1) such interference or reduction will be only to the extent and for the duration reasonably

required by such outage or overhaul.

Section 5.2 EMERGENCIES. Notwithstanding anything to the contrary contained
herein, the Company will take immediate and diligent actions in accordance with the Emergency
response manual and all Applicable Law as necessary in the case of an Emergency to prevent any
threatened damage, injury and loss or to counteract or otherwise mitigate the effects of such
Emergency. The Company will provide the County with telephonic notice of any Emergency as
soon as practicable following the occurrence thereof, and will follow up such telephonic notice
promptly with written notice. Such written notice will include detail with respect to any action
being taken by the Company in response to the Emergency and any expenditures incurred, or
expected to be incurred, by the Company in connection with such Emergency. The Company will
take all reasonable steps to minimize the cost of the Emergency to the County, having due regard
to the circumstances and the need to act promptly. At the request of the County, the Parties will
promptly after such written notice discuss further actions that should reasonably be taken as a

result of the Emergency and the estimated expenditures associated therewith.

Section 5.3  INTERRUPTIONS. If any interruption of the Contract Services occurs,
including as a result of any Emergency, the Company will restore normal service or provide
temporary replacement service as quickly as practicable. If any such interruption is attributable to
any failure by the Company to comply with any of its obligations under this Agreement or any
negligence or intentional misconduct on the part of the Company, the Company shall provide
alternative Thermal Energy service satisfying the requirements of this Agreement (and if the
Company fails to do so within a reasonable period after the commencement of any such
interruption, the County will be entitled to secure such alternative Thermal Energy service during
the period of such interruption), and the Company will be responsible for any costs and expenses
of such alternative service that are in excess of the costs and expenses that would have been
incurred by the County for the Contract Services had such interruption not occurred. If the
interruption is attributable to any failure by the County to comply with any of its obligations under
this Agreement, or any negligence or intentional misconduct on the part of the County, the County

will be responsible for all of the costs and expenses of any such alternative Thermal Energy service
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and all of the costs and expenses incurred by the Company in restoring Thermal Energy service

under this Agreement.

Section 5.4 FAULTY OR NON-FUNCTIONING EQUIPMENT. The County will
notify the Company if the County has any concerns about the quantity or quality of Thermal
Energy received, or about the proper functioning of any Equipment at the Facilities. If after
inspection the Company determines that any of the same is not functioning properly or not
delivering Thermal Energy in accordance with the requirements of this Agreement, the Company
will promptly repair or replace the faulty Equipment in accordance with the provisions of this
Agreement. The County will be entitled to prior notification of and the right to attend and witness
such inspection, and will further be entitled to conduct its own inspection of such Equipment at
the same time, or at some other mutually convenient time when representatives of the Company
are present. If any Dispute arises between the Parties with respect to whether any Equipment is
functioning properly or delivering Thermal Energy in accordance with the requirements of this
Agreement, the Parties will retain a mutually acceptable independent third-party engineer to
perform an inspection of the same. Such engineer will conduct its inspection and deliver to the
Parties a report of its findings and conclusions, which findings and conclusions will be binding on
the Parties. The costs and expenses of such engineer will be borne by the Party that is not the Party

whose position in such Dispute is predominantly upheld by such findings and conclusions.

ARTICLE VI
FACILITY MODIFICATIONS

Section 6.1  FACILITY MODIFICATIONS GENERALLY.

A. Purpose. The Parties acknowledge that it may be necessary or desirable to
make Facility Modifications. Facility Modifications may be desirable, for example, to improve
the performance or increase the capacity of the Facilities, to address or anticipate the obsolescence
of portions of the Facilities, or to reduce the cost of performing this Agreement. The selected
contractor, or if selected to self-perform after a compliant procurement under GML 103, the

Company shall complete the Facility Modifications in accordance with the Contract Standards.
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B. Party Responsible for Costs. The County shall bear the cost and expense of
all Facility Modifications and related operation, maintenance, repair and replacement costs unless
otherwise agreed to herein or by the Parties in writing or unless the need for the Facility
Modification, major maintenance, replacement or repair is a result of the Company’s failure to
operate and maintain the Equipment in accordance with the Contract Standards, in which case the

Company shall be responsible for such costs and expenses without reimbursement by the County.

Section 6.2  FACILITY MODIFICATIONS AT COUNTY ELECTION. The County
may initiate any Facility Modification necessary or beneficial for the operation of the Facilities.
All such Facility Modifications shall be made at the County’s sole cost and expense and without

reimbursement by the Company.
Section 6.3  FACILITY MODIFICATIONS AT COMPANY REQUEST.

A. General. The Company may recommend, initiate, or request, subject to
County approval and funding, any Facility Modification necessary or beneficial for the operation
of the Facilities. The Company shall give the County written notice of, and reasonable opportunity
to review and comment upon, any Facility Modification proposed to be made at the Company’s
request. Any Facility Modification proposed to be made at the election of the Company shall be
subject to the County’s prior written approval, which approval may be withheld in the County’s
sole discretion. All such Facility Modifications shall be made at the County’s sole cost and

expense.

B. Cost Savings. In the event that any such Facility Modification is reasonably
expected to result in a net cost savings to the Company, the Parties shall negotiate in good faith
the extent to which the cost of the Facility Modification may be shared with the County. The
County shall have the express right to reject or condition its approval of a Facility Modification

upon the sharing of net cost savings expected to result therefrom.

Section 6.4  FACILITY MODIFICATION DUE TO UNCONTROLLABLE
CIRCUMSTANCE. Upon the occurrence of an Uncontrollable Circumstance, the Company shall
promptly proceed, subject to the provisions of Section 6.1, Section 6.5 and Section 10.5 hereof, to

make or cause to be made all Facility Modifications reasonably necessary to permit the Company
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to perform its obligations under this Agreement. Facility Modifications under this Section shall

also be performed in accordance with GML 103.
Section 6.5 PROCEDURES FOR IMPLEMENTING FACILITY MODIFICATIONS.

A. Notice, Proposals and Authorization to Proceed. In the event a Facility

Modification is proposed or required under this Article, the Parties shall proceed as follows:

(1) Primary Implementation Procedure. Unless the County determines that an
alternative implementation procedure be employed, the implementation procedure set forth in this

Section shall apply with respect to all Facility Modifications.

(i1) Preliminary Company Plan and County Review. At the request of the
County and the cost and expense of the Company, the Company shall prepare and deliver to the
County a preliminary plan for the implementation of the Facility Modifications. The preliminary
plan shall include recommendations as to technology, design, construction, Equipment, materials,
and operating and performance impacts. Preliminary schedule and capital and operating cost
estimates shall be included, together with an assessment of possible alternatives. The preliminary
plan shall specifically evaluate reasonable alternatives to the mix of Facility Modifications and
changed operating and maintenance practices which the Company is recommending. The County
shall review the Company’s preliminary plan and recommendations, and undertake discussions

with the Company in order to reach agreement on a basic approach to the Facility Modification.

(iii)  Company Implementation Proposal. Following agreement on a basic
approach to the Facility Modifications, at the request of the County the Company shall submit a
formal implementation proposal to the County for its consideration. The implementation proposal
shall contain (1) a Company services element, to be implemented through an amendment to this
Agreement, and (2) a third party construction services element, to be implemented through third
party contracting. The Company services element shall contain (a) the Company’s offer to perform
management services for the delivery, design, construction and implementation of the Facility
Modifications and acceptance test services with respect to the Facility Modifications, the proposed
price for such services, and either a good faith estimate of total construction costs or a guaranteed

maximum construction price, if so requested by the County and agreed to by the Company, and
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(b) the Company’s offer to operate, maintain, repair, and replace the Facility Modification
following construction and acceptance for a fixed fee or a fixed and variable fee to be added to the
Service Fee. The third party construction services element shall be a proposal by the Company to
conduct, on behalf of and in the name of the County and as allowed by Applicable Law, a bidding
process or a competitive proposal process for the construction work or the alternative project
delivery work involved in completing the Facility Modification. The bidding process shall include
an advertisement for bids and a construction contract award to the lowest responsible bidder, and
shall be conducted in accordance with the requirements of Applicable Law which govern
construction projects undertaken by the County. A competitive proposal process shall include a
request for proposals and an alternative project delivery contract award to the most advantageous
proposer. The County shall be the counterparty to all such construction contracts or alternative

project delivery contracts.

(iv)  Negotiation and Finalization of Company Implementation Proposal. The
Parties shall proceed, promptly following the County’s review of the Company’s submittal and
quotation, to negotiate to reach an agreement on price and any adjustment to the terms and
conditions of this Agreement. Any final negotiated agreement for the implementation of a Facility
Modification under this Section shall address, as applicable, (1) design requirements, (2)
construction management services, (3) acceptance tests and procedures, (4) a guarantee of
completion and acceptance, (5) Performance Standards, (6) any changes to the Contract Standards
to take effect as a consequence of the Facility Modification, (7) a payment schedule for the
construction management-related services, (8) provisions for County Engineer review, (9) any
adjustments to the Service Fee resulting from the Facility Modification, including any related
operation, maintenance, repair and replacement costs, (10) a financing plan, and (11) any other
appropriate amendments to this Agreement. The Company shall not be obligated to undertake any
Facility Modification except following agreement as to such negotiated adjustments, unless

otherwise required on an Emergency basis.

(v) The County shall be under no obligation to utilize the primary
implementation procedure for Facility Modification set forth, and may instead, in its sole
discretion, utilize any other implementation procedure available to it or required under the

Applicable Law. Alternative implementation procedures may include, to the extent permissible
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under Applicable Law, (1) contracting with the Company on a sole source basis to implement the
Facility Modification on an alternative project delivery basis; (2) contracting with the Company to
manage a competition for alternative project delivery services to implement the Facility
Modification; and (3) contracting with third parties for the implementation of the Facility
Modification on a traditional design/bid/build basis, with the County rather than the Company
responsible for the design and construction of the Facility Modification, so long as any such design
or construction undertaken or overseen by the County does not either interfere unreasonably with
the Company's performance of the Contract Services or cause an increase in the Company's cost
of performance of the Contract Services, or with the Company acting as the County’s agent in the
design/bid/build process. At all times, the Company shall comply with all Applicable Law
governing the procurement of County contracts, including Nassau County Charter Section 702
(Office of Purchasing Duties: Competitive Bids), Nassau County Charter Section 2206 (Execution
of contracts), Nassau County Administrative Code Section 7-1.0 (Purchases involving less than
five hundred dollars), Executive Order No. 1 of 1993 — in relation to personal services contracts
and the Nassau County Procurement Policy Procedure adopted pursuant to Section 104-b of the
General Municipal Law. Any contract entered into pursuant to this Section shall be subject to
approval by the Nassau County Legislature and Nassau County Interim Finance Authority, as
applicable. While it is the intention of the County to have the Company operate, maintain, repair,
and replace Facility Modifications on an integrated basis with the Facilities, the County is not
obligated to do so and may contract for such services with a third party, so long as any such third
party contract does not impair the Company’s rights or the Company’s performance of the Contract
Services, or cause the Company to incur additional costs to perform the Contract Services. The
County may determine to proceed with an alternative implementation procedure for Facility
Modification at any time, whether before or after entering into negotiations with the Company
under the primary implementation procedure specified above, but in such an event subject to
reimbursement by the County of the Company’s costs incurred to date in developing the Facility

Modification.

(vi)  Any Facility Modification made hereunder shall be owned by the County.
Where the Company acts as the County’s agent for procurement of the Facility Modification or is

selected, after competitive procurement in accordance with GML 103 to perform the Facility
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Modification the Company shall deliver to the County record drawings of any Facility
Modification.

B. Insurance and Other Third Party Payments. To the extent that the costs of
any Facility Modification incurred pursuant to this Article can be recovered by either Party from
any insurer providing the Required Operating Period Insurance, or from another third party, such
Party shall exercise with due diligence such rights as it may have to effect such recovery. Such
Party shall give prompt written notice to the other Party of the receipt of any such recovery, shall
provide such other Party with copies of all documentation, and shall afford such other Party a
reasonable opportunity to participate in all conferences, negotiations and litigation, regarding
insurance claims which materially affect such other Party’s interest under this Agreement. Any
such insurance recovery shall be applied as appropriate to the restoration or reconstruction of such

Facility Modification(s).

ARTICLE VII
SERVICE FEE

Section 7.1 SERVICE FEE.

A. Formula. Starting on the first Billing Month after the Effective Date and
for each Billing Month thereafter, the County shall pay the Company (or its designee) a Service
Fee for the services provided by the Company under the terms of this Agreement in accordance

with the following formula:
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SF = OMF + PTC + APD + CTC - COC + UC + SFA

Where
APD = Payment of Pre-Effective Date Amounts in accordance with Section 7.1D
CoC = County Off-Sets Credit
CTC = Reimbursement in accordance with Section 7.1E of County Transaction Costs
reimbursed or paid by the Company in accordance with the provisions of
Section 10.23
OMF = Operation and Maintenance Fee
PTC = Pass Through Charge
SF = Service Fee
SFA = All Other Service Fee Adjustments
uc = Uncontrollable Circumstance Charge

Each component of the Service Fee shall be computed in accordance with this Article and
may be adjusted from time to time as provided in this Agreement. Although calculated by
components, the Service Fee is and shall be considered to be a single fee. The County shall pay
the Company the Service Fee with respect to each Billing Month, as adjusted pursuant to this
Agreement, including those Billing Months during which an Uncontrollable Circumstance has

occurred or is occurring.

B. Operation and Maintenance Fee. The “Operation and Maintenance Fee”
for any Billing Month (or part thereof) shall be calculated monthly and, for each month, shall be
an amount equal to actual operating costs as described in Appendix 4 for the prior month (the
“Actual Operation Costs”) plus an allowable mark-up to the Actual Operation Costs in the
amount of ten percent (10%) (the “Operation Costs Mark-Up”). No mark-up shall be applied to
any Pass Through Charge. The Actual Operation Costs shall include labor, materials, Equipment

repair, cost of general conditions and are more particularly itemized in Appendix 4.

C. Pass Through Charges. “Pass Through Charges” for any Billing Month
shall be an amount equal to costs and expenses paid by the Company which are the responsibility
of the County hereunder, to the extent paid or incurred by the Company in such Billing Month and
to the extent the Company provides Cost Substantiation therefor. It is specifically understood and

agreed that operation, maintenance, repair and replacement costs and expenses incurred with
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respect to the Facilities not expressly payable by the County as a Pass Through Charge will be
included in the Operation and Maintenance Fee in Paragraph B and shall not constitute Pass

Through Charges.

D. Payment of Pre--Effective Date Amounts . Starting on the first Billing
Month after the Effective Date and for each Billing Month thereafter during the Term, each invoice
for the Service Fee will include, and the County will be required to pay as part of such invoice, an
amount equal to the quotient obtained by dividing (a) the Pre-Effective Date Amounts and (b) the
number of Billing Months in the Term. The Parties acknowledge and agree that no interest shall

accrue on the Pre-Effective Date Amounts except as otherwise set forth in Section 10.9.

E. Reimbursement of County Transaction Costs. Starting on the first Billing
Month following reimbursement or payment by the Company of the County Transaction Costs in
accordance with the provisions of Section 10.23, and each Billing Month thereafter during the
Repayment Period (as defined bellow), each invoice for the Service Fee will include, and the
County will be required to pay as part of such invoice, an amount equal to (1) the quotient obtained
by dividing (a) the amount of the County Transaction Costs reimbursed or paid by the Company
in accordance with the provisions of Section 10.23 and (b) the number of Billing Months remaining
in the repayment period determined by the County (the “Repayment Period”) following
reimbursement or payment by the Company of the County Transaction Costs invoice in accordance
with the provisions of Section 10.23 and (2) if the Repayment Period is longer than 12 months,
interest on such amount at the Interest Rate for the Repayment Period. The Parties acknowledge
and agree that the County shall notify the Company in writing before the Effective Date whether
the Repayment Period shall be either (i) the 12 month period constituting the First Contract Year

or (ii) the 24 month period constituting the First Contract Year and the Second Contract Year.

F. County Off-Sets Credit. The County Off-Sets Credit shall be an amount
equal to the actual documented cost that the Company is required to reimburse to the County under
this Agreement in the event that the County performs any work that is the responsibility of the
Company but that the Company or any Subcontractor fails to perform in accordance with the
provisions of this Agreement. The County Off-Sets Credit shall be without duplication of any

amounts for which the County is indemnified by the Company under Section 10.6.
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G. Uncontrollable Circumstance Charge. The Uncontrollable Circumstance
Charge in each Contract Year shall be the net amount of any amounts payable by the County for
increased operation and maintenance costs incurred during such Billing Month on account of

Uncontrollable Circumstance which are chargeable to the County hereunder.

H. All Other Service Fee Adjustments. All Other Service Fee Adjustments

shall be the amount of any other adjustments to the Service Fee required by this Agreement.
Section 7.2 BILLING OF THE SERVICE FEE.

A. Billing Statements. For each Billing Month the Company shall render a
statement (a “Billing Statement”) to the County by the 15th day of the following Billing Month,
which shall set forth each component of the Service Fee. Each Billing Statement shall also include,
for such Billing Month, (1) all other amounts payable by the County to the Company hereunder,
(2) all amounts payable by the Company to the County hereunder, and (3) with respect to items
(1) and (2) above, the balance due to or from the County (the “Other Payments Balance”). The
Company shall provide all information required pursuant to Section 3.14A (Monthly Reports) and
all appropriate Cost Substantiation with each Billing Statement. The County shall pay the
undisputed and Cost Substantiated amounts of the Service Fee and any Other Payments Balance
due to the Company within forty-five (45) days of receipt of the Billing Statement. If the Service
Fee is a negative number, or if there are any other Payments Balance due to the County by the
Company, such amounts shall be paid by the Company to the County within 15 days following the

County’s receipt of the Billing Statement showing such balance due.

B. Billing Estimates and Adjustments. To the extent that the actual value of
any item in any Billing Statement cannot be accurately determined at the Billing Statement date,
such item shall be billed on an estimated basis and an adjustment shall be made to reflect the
difference between such estimated amount and the actual amount of such item on the Billing
Statement following the date on which the Company is able to accurately determine the exact

amount of such item.
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C. Annual Estimates. Ninety (90) days prior to the end of each Contract Year,
the Company shall provide the County with a non-binding written statement setting forth its

reasonable estimate of the aggregate Service Fee for the next Contract Year.

Section 7.3 PURCHASE AND PAYMENT FOR COMPANY FUEL OIL. The
Company hereby agrees to supply for use at the Facilities, and the County hereby agrees to pay
for, at the Company’s actual FIFO cost (in $/gallon), the supply of fuel oil utilized at the Central
Utility Plant Facilities during the Term. The Billing Statements beginning with the first Billing
Month following the Effective Date shall include, and the County shall pay, as a Pass Through
Charge on such Billing Statements, the cost of such fuel oil. If the Parties have not agreed prior
to the end of the Term to enter into the Proposed Transaction, the Company will at the end of the
Term sell to the County, and the County will purchase and pay for, at the then fair market price,

any supply of fuel oil then remaining at the Central Utility Plant Facilities.

ARTICLE VIII
BREACH, DEFAULT, TERMINATION FOR CAUSE
AND DISPUTE RESOLUTION

Section 8.1  EVENTS OF DEFAULT WITH RESPECT TO THE COMPANY. The
occurrence at any time with respect to the Company of any of the following events constitutes an

event of default (an “Event of Default”) with respect to the Company (the “Defaulting Party”):

A. Failure to Make Required Payment. The failure by the Company to make,
when due, any undisputed payment required pursuant to this Agreement, if such failure is not

remedied within 30 days after written notice;

B. Breach of Representation or Warranty. Any representation or warranty
made by the Company in this Agreement is false or misleading in any material respect when made
or when deemed made or repeated and such false or misleading representation or warranty has a
material adverse impact on the County’s ability to fulfill its commitments under this Agreement,
if such breach is not remedied within 45 days after written notice; provided, that if such breach is
curable but such 45-day period is not sufficient to enable the remedy or cure of such breach, the

Company will, so long as it promptly after receipt of such notice commences, and thereafter
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diligently continues, to remedy such failure, have a reasonable additional period of time (which
additional period of time will not, however, exceed an additional 90 days) in which to remedy or

cure such failure;

C. Breach of Covenant. The failure by the Company to perform any material
covenant or obligation set forth in this Agreement (other than to the extent constituting a separate
Event of Default), if such failure is not remedied within 45 days after written notice; provided, that
if such failure is curable but such 45-day period is not sufficient to enable the remedy or cure of
such failure in performance, the Company will, so long as it promptly after receipt of such notice
commences, and thereafter diligently continues, to remedy such failure, have a reasonable
additional period of time (which additional period of time will not, however, exceed an additional

90 days) in which to remedy or cure such failure;

D. Failure to Maintain Required Performance Security. The Company fails to
provide or maintain any Performance Security in accordance with the requirements of this

Agreement, if such failure is not remedied within 30 days after written notice; or
E. Bankruptcy. The Company becomes Bankrupt.

Section 8.2 EVENTS OF DEFAULT WITH RESPECT TO THE COUNTY. The
occurrence at any time with respect to the County of any of the following events constitutes an

event of default (an “Event of Default”) with respect to the County (the “Defaulting Party”):

A. Failure to Make Required Payment. The failure by the County to make,
when due, any undisputed payment required pursuant to this Agreement, if such failure is not

remedied within 30 days after written notice;

B. Breach of Representation or Warranty. Any representation or warranty
made by the County in this Agreement is false or misleading in any material respect when made
or when deemed made or repeated and such false or misleading representation or warranty has a
material adverse impact on the Company’s ability to fulfill its commitments under this Agreement,
if such breach is not remedied within 45 days after written notice; provided, that if such breach is
curable but such 45-day period is not sufficient to enable the remedy or cure of such breach, the

County will, so long as it promptly after receipt of such notice commences, and thereafter

71



diligently continues, to remedy such failure, have a reasonable additional period of time in which

to remedy or cure such failure;

C. Breach of Covenant. The failure by the County to perform any material
covenant or obligation set forth in this Agreement (other than to the extent constituting a separate
Event of Default), if such failure is not remedied within 45 days after written notice; provided, that
if such failure is curable but such 45-day period is not sufficient to enable the remedy or cure of
such failure in performance, the County will, so long as it promptly after receipt of such notice
commences, and thereafter diligently continues, to remedy such failure, have a reasonable

additional period of time in which to remedy or cure such failure; or
D. Bankruptcy. The County becomes Bankrupt.

Section 8.3 REMEDIES FOR AN EVENT OF DEFAULT If an Event of Default
occurs and is continuing, the Non-Defaulting Party will, subject to the terms and conditions of this
Agreement, have the right (but not the obligation) to pursue any or all of the following remedies:
(A) suspend performance of the Non-Defaulting Party’s obligations under this Agreement; (B)
receive from the Defaulting Party direct damages incurred by the Non-Defaulting Party as a result
of or in connection with such Event of Default (including during any applicable cure period,
whether or not the Non-Defaulting Party has elected to suspend performance during such cure
period); and (C) exercise all other remedies available to the Non-Defaulting Party at law or in

equity.

Section 8.4  TERMINATION FOR AN EVENT OF DEFAULT. If an Event of Default
has occurred and is not cured within the applicable cure period, if any, set forth in Section 8.1 or
Section 8.2, the Non-Defaulting Party will have the right, at any time when such Event of Default
is continuing, and in addition to the remedies available to the Non-Defaulting Party under this
Agreement or Applicable Law, to designate by notice to the Defaulting Party a day, effective
immediately in the case of a Bankruptcy Event of Default and no earlier than 60 days after the day
such notice becomes effective in the case of any other Event of Default, on which this Agreement

will terminate.
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Section 8.5 CERTAIN  OBLIGATIONS OF THE COMPANY UPON
TERMINATION.

A. Obligations on Default Termination . Upon a termination of the Company’s

right to perform this Agreement under Section 8.4, the Company at its cost and expense shall:

(1) stop the Contract Services on the date and to the extent specified by the
County;

(1)  promptly take all action as necessary to protect and preserve all materials,

equipment, tools, facilities and other property;

(ii1))  promptly remove from the Facility Sites all equipment, implements,
machinery, tools, temporary facilities of any kind and other property owned or leased by the
Company (including sheds, trailers, workshops and toilets), and repair any damage caused by such

removal;

(iv)  clean the Facility Sites and Facilities, and leave the same in a neat and

orderly condition;

(v) promptly remove all employees of the Company and any Subcontractors

and vacate the Facility Sites;

(vi)  promptly deliver to the County Engineer copies of all Subcontracts, together

with a statement of’

(a) the items ordered and not yet delivered pursuant to each

agreement;
(b) the expected delivery date of all such items;

(©) the total cost of each agreement and the terms of payment;

and

(d) the estimated cost of cancelling each agreement;
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(vil)  deliver to the County Engineer promptly a list of:

(a) all special order items previously delivered or fabricated by

the Company or any Subcontractor but not yet incorporated into the Facilities; and

(b) all other supplies, materials, machinery, equipment and other
property previously delivered or fabricated by the Company or any Subcontractor but not yet

incorporated in the Facilities;

(viii) advise the County promptly of any special circumstances which might limit

or prohibit cancellation of any Subcontract;

(ix)  unless the County directs otherwise, terminate all Subcontracts and make

no additional agreements with Subcontractors;

(x) as directed by the County, transfer to the County by appropriate instruments
of title, and deliver to the Facility Sites (or such other place as the County may specify), all special

order items;

(xi)  promptly transfer to the County all warranties given by any manufacturer

or Subcontractor with respect to particular components of Equipment;

(xi1)  notify the County promptly in writing of any Legal Proceedings against the
Company by any Subcontractor relating to the termination of the Contract Services (including

work done by any Subcontracts);

(xiii) take such other actions, and execute such other documents, as may be
necessary to effectuate and confirm the foregoing matters, or as may be otherwise necessary or
desirable to minimize the County’s costs, and take no action which will increase any amount

payable by the County under this Agreement; and

(xiv) upon the request of the County, assign and transfer any Equipment or

vehicle leases that are assignable without cost to the Company.
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B. Additional Obligations. Upon termination of the Company’s right to
perform this Agreement under Section 8.1, the Company at its cost and expense shall, subject to
any applicable confidentiality provisions of this Agreement, provide, and use all reasonable efforts
to cause its Subcontractors to provide, technological and design advice and support to the County
(or, at the request of the County, any replacement operator designated by the County) in order to
assist the County or any such replacement operator to carry out and complete the Contract Services.
Such advice and support shall be for a period of three months and shall include providing any
plans, drawings, renderings, blueprints, operating manuals, specifications or other information
useful or necessary for the County or any replacement operator designated by the County to carry

out and complete the Contract Services.
Section 8.6 ~ CERTAIN OBLIGATIONS OF THE COUNTY UPON TERMINATION.

A. Obligations on Default Termination. Upon a termination of this Agreement
under Section 8.4 as a result of any Event of Default with respect to the County, the Company
shall be relieved of any obligation to perform any further Contract Services, and the County at its

cost and expense shall:

(1) promptly (a) pay to the Company (1) any and all Service Fee amounts that
are payable by the County for or with respect to any Contract Services performed by the Company
prior to the effectiveness of such termination of this Agreement and (2) any and all amounts that
were due and payable from the County to the Company during the period prior to the delivery by
the Company of the Notice of Termination and that have not been paid to the Company under
Section 7.1D, and (b) reimburse to the Company any and all County Transaction Costs that have
been reimbursed or paid by the Company in accordance with the provisions of Section 10.23 and

that have not been reimbursed to the Company under Section 7.1E.

(i)  promptly take all action as necessary to protect and preserve all materials,
equipment, tools, facilities and other property of the Company located at any Facility Site or any

other property of the County;

(iii))  permit and provide reasonable access to the Company to remove from the

Facility Sites all equipment, implements, machinery, tools, temporary facilities of any kind and
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other property owned or leased by the Company (including sheds, trailers, workshops and toilets);

and

(iv)  take such other actions, and execute such other documents, as may be
necessary to effectuate and confirm the foregoing matters, or as may be otherwise necessary or
desirable to minimize the Company’s costs, and take no action that will increase any amount

payable by the Company under or in connection with this Agreement.

B. Additional Obligations. Upon termination of this Agreement under Section
8.4 as a result of any Event of Default with respect to the County, the Company at the County’s
cost and expense shall, subject to any applicable confidentiality provisions of this Agreement,
provide, and use all reasonable efforts to cause its Subcontractors to provide, for a period not to
exceed three months from the date of termination, technological and design advice and support to
the County (or, at the request of the County, any replacement operator designated by the County)
in order to assist the County or any such replacement operator to carry out and complete the

Contract Services.

Section 8.7 REMEDIES CUMULATIVE. Subject to the terms and conditions of this
Agreement, each right or remedy of the Parties provided for in this Agreement will be cumulative
of and will be in addition to every other right or remedy provided for in this Agreement. A Party’s
exercise of any one or more of the rights or remedies provided for in this Agreement will not
preclude the simultaneous or later exercise by such Party of any or all other rights or remedies

provided for in this Agreement.

Section 8.8 NO WAIVERS. No action of the County or Company pursuant to this
Agreement (including any investigation or payment), and no failure to act, shall constitute a waiver
by either Party of the other Party’s compliance with any term or provision of this Agreement. No
course of dealing or delay by the County or Company in exercising any right, power or remedy
under this Agreement shall operate as a waiver thereof or otherwise prejudice such Party’s rights,
powers and remedies. No single or partial exercise of (or failure to exercise) any right, power or
remedy of the County or Company under this Agreement shall preclude any other or further

exercise thereof or the exercise of any other right, power or remedy.
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Section 8.9  NO CONSEQUENTIAL OR PUNITIVE DAMAGES. In no event shall
either Party be liable to the other or obligated in any manner to pay to the other, except with respect
to indemnification for Losses arising from third party claims for which one Party is obligated to
indemnify the other pursuant to the provisions of this Agreement, any special, incidental,
consequential, punitive or similar damages (but not actual or direct damages) based upon claims
arising out of or in connection with the performance or non-performance of its obligations or
otherwise under this Agreement, or the material inaccuracy of any representation made in this
Agreement, whether such claims are based upon contract, tort, negligence, warranty or other legal

theory.

Section 8.10 LIMITATION ON COMPANY LIABILITY UNDER AGREEMENT;
EFFECT OF AGREEMENT ON COMPANY LIABILITY UNDER LEASE AGREEMENT
AND MEA.

A. Limitation on Company Liability Under Agreement. The aggregate liability
of the Company to the County under or in connection with this Agreement in any Contract Year
shall not exceed the amount of the Service Fee payable with respect to such Contract Year;
provided, however, that such limitation of liability shall not apply to or include the following: (i)
any proceeds of insurance received by the Company, (ii) any costs, liabilities or obligations that
arise from the willful misconduct or actual fraud of the Company, (iii) any fines or penalties
required to be paid by the Company to any Governmental Body, (iv) any claims, losses or penalties
that the Company is required to pay to any third party in any Legal Proceedings and for which the
Company is responsible under this Agreement; or (v) indemnification for third party claims as
provided in Section 10.6. Without in any way limiting the provisions of Section 10.6D, any
insurance proceeds paid to the County by any of the Company’s insurers under any of the Required
Operating Period Insurance will not count towards the liability cap provided for under this Section

8.10.

B. Effect of Agreement on Company Liability Under Lease Agreement and
MEA. Nothing in this Agreement is intended to, or does, relieve the Company from any liability,
including any liability for any violation of any Environmental Law or any other Applicable Law,

that the Company may have under the Lease Agreement or the MEA.
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Section 8.11 COUNTY TAKEOVER OF FACILITIES. Should the Company, due to
Uncontrollable Circumstance or any other reason whatsoever other than any Event of Default with
respect to the County, fail, refuse or be unable to provide the Contract Services, and the County,
or County Health Inspector, or the DEC, finds that such failure has created an Emergency, then,
in any of those events, the County shall have the right, upon reasonable prior notice to the
Company, during the period of such Emergency, to take possession of any or all of the Operating
Assets necessary to provide such Contract Services. The Company agrees that in such event it
will cooperate reasonably with the County to effect such a transfer of possession of the Operating
Assets for the County’s use of the same. The Company agrees that, in such event, the County may
take possession of and use all of the Operating Assets for the above-mentioned purposes without
paying the Company or any other Person any rental or any other charges or compensation
whatsoever for such possession. The County may in such circumstances operate the Operating
Assets with County employees, or cause the Operating Assets to be operated by subcontractors to
the County. It is further agreed that the County may at any time, at its discretion, relinquish
possession of any or all of the Operating Assets to the Company and thereupon demand that the
Company resume the operations as provided in the Agreement. It is specifically understood and
agreed that the County’s exercise of its rights under this Section does not constitute a taking of
private property for which payment must be made. The County’s right to retain temporary
possession of the Operating Assets, and to operate the Facilities, shall terminate at the earlier of:
(1) the time when such Contract Services can reasonably be resumed by the Company, or (2) the
time when the County no longer reasonably requires such Operating Assets, as determined by the

County.

ARTICLE IX
TERM

Section 9.1 TERM OF AGREEMENT. This Agreement shall become effective as of
the Effective Date, which shall be the first day of the calendar month in which this Agreement is
executed on behalf of the County. The term of this Agreement (the “Term”) shall commence on
the Effective Date and shall continue in effect until the second (2nd) anniversary of the Effective
Date, unless earlier terminated in accordance with this Agreement’s terms, in which event the

Term shall be deemed to have expired as of the date of such termination. All rights, obligations
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and liabilities of the Parties (other than as provided in Article VIII hereof) shall commence on the

Effective Date, subject to the terms and conditions hereof.

Section 9.2  SURVIVAL OF CERTAIN PROVISIONS UPON TERMINATION. The
rights and obligations of the Parties pursuant to Article VII (Representations and Warranties),
Section 3.13 (Asset and Financial Records), this Section, Article VIII (Breach, Default,
Termination for Cause and Dispute Resolution; Dispute Resolution), Section 10.6
(Indemnification), Section 10.18 (Notices) and all other provisions of this Agreement that so
provide shall survive the termination of this Agreement. No termination of this Agreement shall
(1) limit or otherwise affect the respective rights and obligations of the Parties accrued prior to the
date of such termination or expiration, or (ii) preclude either Party from impleading the other Party

in any Legal Proceeding originated by a third-party as to any matter occurring during the Term.
Section 9.3  PROCEDURES PRIOR TO TERMINATION.

A. Maintenance and Repairs. Not later than 120 days prior to the expiration of
the Term, the Company shall, in accordance with the provisions of Appendix 9, prepare and deliver
to the County a report evidencing that all necessary Facility maintenance, repairs and replacements
have been undertaken and that the Facilities and Facility Sites are in substantially the same working
order, condition and repair as when the Facilities were accepted on the Effective Date, with any
subsequent Facility Modifications in good working order. The report shall also contain a
certification from the Company that the Equipment installed or used in the Facilities has been
maintained in accordance with the requirements of the manufacturer’s maintenance manuals and
that the Tools identified in Appendix 5 have been maintained and such Tools and any spare parts
shall be available at the Facilities at the end of the Term for purchase by the County at the
Company’s cost, if the County has not previously reimbursed the Company for the cost of such
Tools or spare parts. If the County so requests, the Company shall demonstrate to the County on

a walk-through tour of the Facilities that all of the requirements of this subsection have been met.

B. Drawings. Not later than 120 days prior to the expiration of the Term, the
Company shall provide a set of drawings which accurately depict the current status of the

Equipment installed at the Facilities.
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ARTICLE X
GENERAL

Section 10.1 COMPANY’S BUSINESS ACTIVITIES. The Company agrees that during

the Term it will remain an Affiliate of the Guarantor.
Section 10.2 CONFIDENTIALITY.

A. Confidential Information. The term “Confidential Information” as used
in this Agreement means:

(1) any information constituting a trade secret under Applicable Law and any
other information or data of any nature whatsoever, including engineering, environmental,
economic, financial, legal, regulatory, operational, commercial, marketing, and business
information, projections, customer information, samples, data, technology, and designs, in each
case that has been, or in the future is, provided by or on behalf of one Party (the “Disclosing
Party”) to the other Party (the “Receiving Party”) or its Representatives in connection with this
Agreement, or that are derived by the Receiving Party from information obtained from the
Disclosing Party and that if disclosed would cause substantial injury to the competitive position of

the Disclosing Party; and

(i1) any notes, analysis, compilations, studies, interpretations, memoranda, or
other documents and writings prepared by the Receiving Party or its Representatives that contain,

reflect, or are based upon, in whole or in part, any information described in clause (a) above;
provided, however, that Confidential Information will not include:
a. information already lawfully in the Receiving Party’s possession at the time

of its receipt from the Disclosing Party;

b. information that is lawfully obtained by the Receiving Party from a third
party subsequent to its receipt from the Disclosing Party, if the third party is free
from any obligation of confidentiality to the Disclosing Party or its Affiliates with

respect to such information;
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C. information that (A) at the time of disclosure by the Disclosing Party to the
Receiving Party, is available to the public, or (B) after disclosure by the Disclosing
Party to the Receiving Party, becomes available to the public, except where such

availability arises out of the breach of this Agreement by the Receiving Party;

d. information independently developed by the Receiving Party without

violating its obligations under this Agreement; and

€. information that the Disclosing Party, in writing, specifically authorizes the

Receiving Party to disclose prior to such disclosure.

B. Disclosure and Use of Confidential Information. The Receiving Party:

(1) will hold in strict confidence all Confidential Information and, without the
prior written consent of the Disclosing Party, will not disclose any Confidential Information to any
Person (other than the Receiving Party’s Representatives), using at a minimum the same degree of
care to avoid disclosure of such Confidential Information as the Receiving Party uses with respect

to its own confidential information, but in any event not less than a reasonable degree of care;

(i1) will use the Confidential Information solely in connection with this

Agreement; and

(i11))  will not disclose any Confidential Information to the Receiving Party’s
Representatives unless, in the sole judgment of the Receiving Party, such individuals have a need
to know such Confidential Information for a purpose specifically allowed under this Agreement,
have been informed of this Agreement and the terms hereof, and have agreed to be bound by such
terms, provided that the Receiving Party will be liable for any breach of the confidentiality

provisions of this Agreement by its Affiliates or Representatives.

C. Records Access. The Company acknowledges that Confidential
Information provided by the Company and in the County’s possession may be subject to disclosure
under FOIL. In the event that such a request for disclosure is made, the County will make
reasonable efforts to notify the Company of such request prior to disclosure of the Information so

that the Company may take such action as it deems appropriate.
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D. Notice of Confidential Information. The Company and the County
acknowledge that certain information furnished by the Company to the County in accordance with
the terms of this Agreement (including, without limitation, plans, reports and financial statements)
may contain trade secrets or other Confidential Information, the disclosure of which could cause
harm to the Company’s competitive position. Subject to all legal requirements, including FOIL,
the County will use reasonable efforts to maintain the confidentiality of all information provided
by the Company to the County pursuant to the terms of this Agreement; provided, however, that
the foregoing will not restrict the County from making any disclosure of such information as the
County deems necessary or desirable to provide to its elected officials, employees, legal, financial
and other professional advisors or to comply with any applicable legal requirements, provided that
the County will in each case inform the Person to which such disclosure is made that such
information is confidential and of the confidentiality provisions of this Agreement. In the event
that the Receiving Party is required by subpoena, court order or other similar process to disclose
such information or if the Receiving Party receives any written FOIL or other request seeking
disclosure of the materials described in this section, the Receiving Party will, prior to complying
with such subpoena, court order or similar process or FOIL or other request, provide the Disclosing
Party with written notice (unless the Receiving Party is prevented from doing so under the
subpoena, court order or similar process) so that the Disclosing Party will have an opportunity to
seek, at the Disclosing Party’s sole cost and expense, a protective order or other appropriate
remedy. If the Disclosing Party does not obtain a protective order or other remedy to preclude the
disclosure of the requested materials, the Disclosing Party acknowledges that the Receiving Party
may disclose such requested materials as and to the extent required by any such subpoena, court
order, similar process or FOIL or other request as advised by the Receiving Party’s legal counsel
and the Governmental Body requiring such compliance. The Company further acknowledges that
the County may, given the deadlines and response requirements under FOIL, be obliged to disclose
the requested materials even though the Company is attempting at such time to obtain a protective

order or other appropriate remedy to prevent the disclosure of such information.

E. Specific Performance; Injunctive Relief. The Receiving Party
acknowledges and agrees that, because of the sensitive and confidential nature of the Confidential
Information, the breach by the Receiving Party of the terms of this Agreement with regard to

disclosure of Confidential Information may cause the Disclosing Party irreparable harm and
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damage and that a monetary remedy for any such breach will be inadequate and will be
impracticable and extremely difficult to prove. Therefore, the Receiving Party agrees that, in the
event of such breach, the Disclosing Party will have the right to seek all remedies available at law
and equity, including specific performance and temporary and permanent injunctive relief,
including temporary restraining orders, preliminary injunctions and permanent injunctions,
without the necessity of posting a bond or making any undertaking in connection therewith and
without the necessity of proving actual damages. Any such requirement of a bond or undertaking
is hereby waived by the Receiving Party, and the Receiving Party acknowledges that in the absence
of such a waiver, a bond or undertaking might be required by the court. The Receiving Party

hereby submits to the subject matter jurisdiction of any New York State court granting such relief.

F. Survival of Obligations. The confidentiality obligations of the Receiving
Party under this Agreement will remain in full force and effect for a period of two years from the

termination or expiration of this Agreement.

G. Public Announcements. Neither Party may issue or make any public
announcement, press release or statement regarding this Agreement unless the public
announcement, press release or statement is issued jointly by the Parties or, before the release of
the public announcement, press release or statement, the Party furnishes the other Party with a
copy of such announcement, press release or statement, and obtains the approval of the other Party,
such approval not to be unreasonably withheld, conditioned or delayed. However, no Party will
be prohibited from issuing or making any such public announcement, press release or statement,
without obtaining approval from the other Party, if it is necessary to do so to comply with
Applicable Laws, legal proceedings or rules and regulations of any stock exchange having
jurisdiction over such Party or if it is necessary to do so in connection with such Party’s or its

Affiliates’ financial statements.

H. Proposed Transaction. Without in any way limiting the provisions of any
separate confidentiality agreement that may be entered into between the Parties relating to the
Proposed Transaction referenced in Section 10.20, the provisions of this Section 10.2 shall not

apply to any information provided by the Company to the County in connection with the Proposed
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Transaction or the use of any information relating to the Proposed Transaction in any future

procurement conducted by the County with respect to the Facilities.
Section 10.3 GUARANTY AGREEMENT; PERFORMANCE SECURITY.

A. Guaranty Agreement. The Company shall cause the Guaranty Agreement
to be provided and maintained by the Guarantor during the Term in the form attached hereto as

Exhibit D.

B. Guarantor Financial Reports. During the Term, the Company will,
promptly after any request from the County and in any event as soon as available after the end of
any fiscal year, deliver to the County a copy of EHI’s annual report containing audited,
consolidated financial statements for such fiscal year; provided, however, that should any such
statements not be available on a timely basis due to a delay in preparation or certification, such
delay will not be an Event of Default so long as the Company diligently pursues the preparation,
certification and delivery of the statements. In all cases, the statements will be prepared in

accordance with IFRS.

C. Material Adverse Change to Financial Condition of Guarantor. If at any
time during the Term, the Guarantor does not satisfy the Required Credit Rating, the Company
will, within 10 days after demand by the County, post or issue, or cause to be posted or issued, in
favor of the County Performance Security in an amount equal to $1,000,000 to secure the
Company’s obligations under this Agreement for so long as the Guarantor fails to meet the
Required Credit Rating. The County may not call or act on the Performance Security unless (i)
the County has delivered notice of default to the Company in accordance with the requirements of
this Agreement and (ii) the Company has failed to cure the applicable default within the applicable

cure period provided under this Agreement.

D. Requirements for Letter of Credit. Any Letter of Credit provided by the
Company will (i) be for a minimum period of one year; (ii) be renewed or replaced by the applicant
not less than 20 days before its expiration; and (iii) provide that the Letter of Credit may be drawn
if it is not renewed or replaced. If the Letter of Credit is drawn due to a failure of the applicant to

renew or replace the Letter of Credit not less than 20 days before its expiration, the proceeds of
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any such draw will constitute collateral provided to the beneficiary in the form of cash. If the
County draws on the Letter of Credit as provided in the preceding sentence, the cash will be
maintained in a custodial account at a national bank reasonably acceptable to the applicant. The
County may withdraw funds from such account to pay any amount due and owing by the applicant

under this Agreement that has not been paid within the time provided under this Agreement.

E. Determination of Type of Performance Security. The determination of the
type of Performance Security to be provided by the Company will be at the option of the Company

in each instance.

F. Security Interest. To secure its obligations under this Agreement, the
Company hereby grants to the County a first priority, present and continuing security interest in,
and lien on (and right of setoff against), and assignment of, all cash obtained by the County
resulting from a draw on the Performance Security, and any and all proceeds resulting therefrom
or the liquidation thereof, whether now or hereafter held by, on behalf of, or for the benefit of the
County, and the Company agrees to take such action as the County reasonably requires in order to
protect the County’s first-priority security interest in, and lien on (and right of setoff against), such
collateral and any and all proceeds resulting therefrom or from the liquidation thereof; provided,
however, that the County may exercise its rights as a secured party (including the right of setoff
granted pursuant to this sentence) against such cash collateral only upon the terms and conditions
of this Agreement. If the County receives cash proceeds from a Letter of Credit pursuant to a
drawing made in accordance with this Agreement, then the County will use commercially
reasonable efforts to deposit such proceeds in a depository account with a Qualified Institution
under terms and conditions that allow the proceeds to be disbursed to the County and provide for
disbursement to the Company upon the terms and conditions of this Agreement. Such cash

collateral will constitute Performance Security for all purposes of this Agreement.

G. Drawing of Performance Security. If an Event of Default has occurred and
is continuing, the County will be entitled to draw upon Performance Security for any damages
arising from (i) such Event of Default or (ii) any prior Event of Default to the extent that damages
arising therefrom have not yet been paid in full to the County. In the case of Performance Security

in the form of a Letter of Credit, the County may draw the full amount of such Letter of Credit
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within 20 days before the expiration of such Letter of Credit if, as of the date of such drawing, the
County does not receive replacement Performance Security meeting the requirements of this

Agreement.

H. Release Upon Termination. If, on any security release date set forth in this
Agreement, there are outstanding any claims that (i) were validly made prior to such date against
Performance Security then being released and (ii) in the case of any Performance Security being
released because it is being replaced, are not fully secured by the replacement Performance
Security, then, on such scheduled release date, (a) the amount of the applicable Performance
Security will be deemed reduced to the amount of such outstanding claims, (b) such release date
will be extended until the final resolution and (if applicable) full payment of such outstanding
claims and (c) at the election of the Company, the scope of such security may be reduced to secure
only such outstanding claims. In the event of a reduction in the amount or scope of any
Performance Security in accordance with clauses (a) or (c¢) of the immediately preceding sentence,
the County will promptly execute any documents and take any other actions reasonably requested
by the Company to effect or confirm such reduction in amount or scope, including by executing
and delivering an amendment to such Performance Security, by exchanging such Performance

Security or by other reasonable means.

Section 104 COST OF PROVIDING GUARANTY AGREEMENT AND
PERFORMANCE SECURITY. The cost and expense of obtaining and maintaining the Guaranty
Agreement and any Performance Security required under this Article as security for the
performance of the Company’s obligations hereunder shall be borne solely by the Company, and

shall not be included as part of the Service Fee.
Section 10.5 UNCONTROLLABLE CIRCUMSTANCE GENERALLY.

A. Uncontrollable Circumstance. “Uncontrollable Circumstance” means
any act, event, condition, or circumstance that (i) is not a consequence or result of the willful or
negligent act or omission of the affected Party or its Affiliates, (ii) cannot, despite the exercise of
commercially reasonable efforts by the affected Party, be controlled, prevented, avoided, or
removed, and (iii) prevents in whole or in part performance of the obligations of the affected Party

under this Agreement. The following events, the list of which is not exhaustive, will be considered
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to be an Uncontrollable Circumstance to the extent they satisfy the requirements of the foregoing
sentence: (a) lightning, earthquake, hurricane, storm, wind, drought, abnormal weather condition,
or other similar natural calamities or acts of God; (b) fire, explosion, or chemical contamination;
(c) epidemic, quarantine restriction, or plague; (d) act of war (declared or undeclared), invasion,
armed conflict or act of foreign enemy, blockade, economic sanction, or embargo, revolution,
sabotage, riot, insurrection, civil unrest or disturbance, military or guerilla action, banditry,
terrorist activity, or a threat of terrorist activity, or tribal, religious, or sectarian unrest; (e)
radioactive contamination (and associated clean-up activities); (f) the presence on any Facility Site
of Hazardous Materials, archaeological or cultural artifacts, or other materials that, under
Applicable Law, prevent or delay the operation or maintenance or repair or replacement of the
Facilities; (g) material damage to any Facility Site or any Facilities or failure of any Facilities
caused by a Person other than the affected Party; (h) strikes, work stoppages, or other labor disputes
or disturbances; (i) the failure or delay of any Governmental Body to issue any legal entitlements
or Permits that are required for the Company’s performance under this Agreement; and (j) any
adoption, promulgation, modification of, or change in interpretation of any Applicable Law after
the Effective Date that prevents the performance of the affected Party’s obligations under this
Agreement. Uncontrollable Circumstance expressly excludes: (w) a Party’s financial inability to
perform, (x) changes in market prices for products or services produced by a Party, (y) any failure
to perform, and the effects of such failure, that could have been prevented, overcome, or remedied
by the exercise of commercially reasonable efforts by the Party claiming excused performance by
reason of an Uncontrollable Circumstance, or (z) global economic or financial market conditions.
Notwithstanding anything to the contrary set forth in this Section 10.5, the County and the
Company acknowledge and agree that in no event whatsoever will the occurrence of an
Uncontrollable Circumstance excuse, delay, or result in a suspension of (i) the payment of any
sums otherwise due and owing by either Party under this Agreement, or (ii) the required
performance by either Party of any obligation under this Agreement not affected by the occurrence

of such Uncontrollable Circumstance.

B. Performance Excused. Except as otherwise specifically provided in this
Agreement, neither the County nor the Company shall be liable to the other for any failure or delay
in performance of any obligation under this Agreement (other than any payment at the time due

and owing) if such failure is solely due to the occurrence of an Uncontrollable Circumstance.
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C. Notice, Mitigation. The Party experiencing an Uncontrollable
Circumstance shall notify the other Party by hardcopy telecommunication or telephone and in
writing, on or promptly after the date the Party experiencing such Uncontrollable Circumstance
first knew of the commencement thereof, followed within 15 days by a written description of (1)
the Uncontrollable Circumstance and the cause thereof (to the extent known), (2) the date the
Uncontrollable Circumstance began, its estimated duration, the estimated time during which the
performance of such Party’s obligations hereunder will be delayed, (3) the estimated amount, if
any, by which the Service Fee may need to be increased as a result of such Uncontrollable
Circumstance, (4) its estimated impact on the other obligations of such Party under this Agreement
and (5) potential mitigating actions which may reasonably be taken by the Company or County
and any areas where costs might be reduced and the approximate amount of such cost reductions.
The Party claiming excuse due to such Uncontrollable Circumstance shall provide prompt written
notice of the cessation of such Uncontrollable Circumstance to the other Party. Whenever such
act, event or condition shall occur, the Party claiming to be adversely affected thereby shall, as
promptly as reasonably possible, use all reasonable efforts to eliminate the cause therefor, reduce
costs and resume performance under this Agreement. While the delay continues, the Company or
County shall give notice to the other Party with a copy to the County Engineer, before the first day
of each succeeding month, updating the information previously submitted. The Company shall
furnish promptly (if and to the extent available to the Company) any additional documents or other
information relating to the Uncontrollable Circumstance reasonably requested by the County

Engineer or the County.

D. Conditions to Service Fee and Schedule Relief. If and to the extent that any
Uncontrollable Circumstance interferes with, delay or increase the cost of the Company’s
performing the Contract Services in accordance herewith, and the Company has given timely
notice as required by Section 10.5C, the Company will be entitled to an increase in the Service Fee
or extension in the schedule for performance equal to the amount of the increased cost or the time
lost as a result thereof. In the event that the Company believes it is entitled to any Service Fee or
schedule relief on account of any Uncontrollable Circumstance, it shall furnish the County written
notice of the specific relief requested and detailing the event giving rise to the claim within 30
days after the giving of notice delivered pursuant to Section 10.5C. Within 30 days after receipt

of such a timely submission from the Company, the County shall issue a written determination as
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to the extent, if any, it concurs with the Company’s claim for Service Fee or schedule relief, and

the reasons therefor.
Section 10.6 INDEMNIFICATION.

A. Company and County Indemnification. To the fullest extent permitted by
App