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Except as provided in section eight hundred two of this chapter, (1) no municipal officer 
or employee shall have an interest in any contract with the municipality of which he is an 
officer or employee, when such officer or employee, individually or as a member of a 
board, has the power or duty to (a) negotiate, prepare, authorize or approve the contract 
or authorize or approve payment thereunder (b) audit bills or claims under the contract, or 
(c) appoint an officer or employee who has any of the powers or duties set forth above .... 

New York General Municipal Law section 803 (Disclosure of interest), provides, in 

pertinent part, that: 

1. Any municipal officer or employee who has, will have, or later acquires an interest in
or whose spouse has, will have, or later acquires an interest in any actual or proposed
contract, purchase agreement, lease agreement or other agreement, including oral
agreements, with the municipality of which he or she is an officer or employee, shall
publicly disclose the nature and extent of such interest in writing to his or her immediate
supervisor and to the governing body thereof as soon as he or she has knowledge of such
actual or prospective interest. Such written disclosure shall be made part of and set forth
in the official record of the proceedings of such body.

New York General Municipal Law section 809 (Disclosure in certain applications), 

provides, in pertinent part, that: 

1. Every application, petition or request submitted for a variance, amendment, change of
zoning, approval of a plat, exemption from a plat or official map, license or permit,
pursuant to the provisions of any ordinance, local law, rule or regulation constituting the
zoning and planning regulations of a municipality shall state the name, residence and the
nature and extent of the interest of any state officer or any officer or employee of such
municipality or of a municipality of which such municipality is a part, in the person,
partnership or association making such application, petition or request (hereinafter called
the applicant) to the extent known to such applicant.

2. For the purpose of this section an officer or employee shall be deemed to have an
interest in the applicant when he, his spouse, or their brothers, sisters, parents, children,
grandchildren, or the spouse of any of them (a) is the applicant, or (b) is an officer,
director, partner or employee of the applicant, or (c) legally or beneficially owns or
controls stock of a corporate applicant or is a member of a partnership or association
applicant .... 

Nassau County Charter section 2218 (the "Code of Ethics") provides at subdivision 1 

(Definitions), in pertinent part, that: 

"Financial Interest" shall mean (i) a foreseeable direct or indirect pecuniary or material 
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benefit accruing to a County officer or employee as a result of a financial or business 
dealing with the County; (ii) an ownership interest in any entity, except a publicly-traded 
corporation of which the County officer or employee owns less than five percent of the 
outstanding stock; or (iii) a position as officer, director, trustee, or partner of an entity. 
For the purpose of this section, the financial interests of an officer or employee's spouse, 
domestic partner, minor children and dependents shall be deemed financial interests of 
such officer or employee; provided, however, that a County officer or employee shall not 
be deemed to have a financial or other private interest in the employment, by the County, 
of his or her spouse, domestic partner, minor child or dependent. 

"Ministerial act" shall mean an administrative act, including the issuance of a license, 
permit or other permission by the County, which is carried out in a prescribed manner 
and which does not involve substantial personal discretion. 

"Relative" shall mean mother, father, son, daughter, sister, brother, stepmother, 
stepfather, stepson, stepdaughter; aunt, uncle, cousins in the first and second degree of 
consanguinity, domestic partner, mother-in-law, father-in-law, sister-in-law, brother-in
law and grandparents. 

The Nassau County Code of Ethics provides at subdivision 2 (Conflicts oflnterest 

Prohibited), in pertinent part, that: 

a. Except as provided in subdivision twelve of this section, no County officer or
employee whether paid or unpaid, shall: (1) Have a financial interest, except by operation
of law, in any business or professional dealings with the County or any agency thereof or
a financial interest in any entity which has business or professional dealings with the
County.

The Nassau County Code of Ethics provides at subdivision 4 (Recusal and Disclosure of 

Interest), in pertinent part, that: 

a. A County office or employee, whether paid or unpaid, shall promptly recuse himself or
herself from acting on any matter before the County in which he or she has (i) any direct
or indirect financial or (ii) any other private interest that a reasonable person would
perceive to compromise his or her ability to make impartial judgments or take
discretionary actions in the best interests of the County.

b. Any County officer or employee who recuses himself or herself pursuant to paragraph
(a) of this subdivision shall be required to disclose such recusal in writing to the Board
and the nature of his or her private interest.

The Nassau County Code of Ethics provides at subdivision 7 (Hiring and supervision of 

relatives), in pertinent part, that: 
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No officer or employee of the County shall hire or induce others to hire a relative of such 
officer or employee nor shall any officer or employee of the County directly supervise or 
evaluate the work of any relative employed by the County except a) as required by the 
Civil Service Law or rules promulgated thereunder; b) pursuant to a supervisory 
arrangement that began prior to the effective date of this subdivision; or c) with the 
written approval of the Board of Ethics…. 

The Nassau County Code of Ethics provides at subdivision 9 (Pecuniary interest of 

officers, employees or agents in execution of contracts prohibited), in pertinent part, that: 

No officer, employee, or agent of the County, whether he or she be such by election, 
appointment or contract shall directly or indirectly, either on his or her own behalf or for 
another person or corporation, make or participate in making, including the preparation of 
specifications or plans for, any contract or agreement in which said officer or employee 
or agent is interested  directly or indirectly as principal or agent or as an officer of or 
owner of stock in a corporation, nor shall an officer, employee or agent in any way 
influence the action of any other officer, employee or agent in relation to the making, or 
fail to recuse him or herself from the discussion and approval process of any County 
contract or agreement in which he or she has such an interest…. 

STATEMENTS AND MATERIALS CONSIDERED 

In its review and consideration of this inquiry, the Board of Ethics reviewed the 

following statements and materials: 

• Letter of Commissioner Shila Shah-Gavnoudias, dated April 26, 2013;
• Supplemental Letter of Commissioner Shila Shah-Gavnoudias, dated April 29, 2013;
• Letter of Minority Leader Kevan Abrahams, dated April 26, 2013;
• Letter of Legislator Wayne H. Wink, Jr. dated May 2, 2013;
• DPW Routing slip, CSM Engineering, P.C., annotated E-220-12;
• Comptroller Approval Form, CSM Engineering, P.C., dated November 15, 2012;
• Contract for Services, CSM Engineering, P.C., dated November 14, 2012;
• Rules Resolution No. [no number]-2012, CSM Engineering, P.C.;
• Transcript of Rules Committee meeting, November 20, 2012;
• DPW Consultant’s, Contractor’s and Vendor’s Disclosure Stmnt., dated April 25, 2013;
• Csmengineering.com, home page, “about” link, and “management” link;
• CSM Engineering Nassau County Project list, 2005 through 2017;
• DPW Inter-Departmental Memo, Project no. S35110M, dated June 30, 2009;
• DPW Inter-Departmental Memo, Project no. SB117, dated July 13, 2009;
• DPW Inter-Departmental Memo, Project no. S33990M, dated September 30, 2009;
• DPW Inter-Departmental Memo, Project no. S35110M, dated June 30, 2009;
• DPW Inter-Departmental Memo, RFP no. PW H670008C, dated June 4, 2010;
• DPW Inter- Dept. Memo, Cap. Proj. no. 63456, dated Sept. 6, 2011 (rev. Oct. 24, 2011);
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• Nassau awards contract to sister of agency chief, Newsday, April 25, 2013;
• Nassau pols request records from public works commission, Newsday, April 26, 2013;
• Nass. Publ. works chief should have recused herself from deal, Newsday, April 27, 2013;
• Nass. Commiss., after contract to her sister, seeks ethics ruling, Newsday, May 1, 2013;

In addition, the Board of Ethics interviewed the Commissioner, Assistant to the Commissioner 

Kenneth Arnold, and Deputy County Attorney Jane M. Houdek.  The Commissioner and her 

staff, and the assigned Deputy County Attorney were forthcoming, cooperative and credible. 

STATEMENT OF FACTS 

The Department of Public Works has exclusive charge and supervision of the design, 

construction, repair, maintenance and cleaning of all streets and bridges under the jurisdiction of 

the County. It has charge and supervision of the design and construction of County buildings, 

parks and grounds, drains and drainage structures, and of such sewers, sewage disposal plants, 

water system and other structures in the nature of Public Works as the County may construct. 

The Commissioner and her staff, assisted by support personnel, initiate plans, formulate policy 

and procedures, provide overall direction, coordinate operations and furnish a variety of support 

services to a department consisting of over 800 employees working within three subdivisions 

identified as: Administration, Engineering, and Operations. 

The Commissioner was appointed as Commissioner of DPW on January 1, 2010. She 

resides in Nassau County with husband and three children. The Commissioner is a Leed 

Accredited, Licensed Professional Engineer, and holds a Master’s Degree in Management and a 

Bachelor’s Degree in Civil Engineering. 

Super Storm Sandy struck the County and surrounding areas on Monday, October 29, 

2012, with devastating impacts in many parts of the County.  The storm was accompanied by a 

tidal surge that overcame vital electrical and mechanical components at the Bay Park Sewage 

Treatment Plant (the “Bay Park STP”), and left the facility without power and completely 
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State Department of Transportation, the New York City Department of Environmental 

Protection, the MTA Bridges and Tunnels (Triborough Bridge and Tunnel Authority), the New 

York City Department of Design and Construction, the New York State Transit Authority, the 

Suffolk County Department of Public Works, Stony Brook University, the Town of North 

Hempstead, the Town of Hempstead, the Town of Oyster Bay, the Town of Babylon, the 

Incorporated Village of Island Park, and Bay Park City. 

 It is common knowledge among DPW staff and in the engineering industry that CSM is 

owned and managed by the Commissioner’s sister, Carolyn Shah Moehringer. Neither the 

Commissioner nor her husband now have, or ever had any ownership interest in CSM.  In the 

years 2004 and 2005 (i.e. approximately five years prior to her appointment as Commissioner of 

DPW), the Commissioner performed limited engineering services for CSM, amounting to 70 

hours of work in the first instance and 46 hours of work in the second. The Commissioner has 

had no other direct or indirect financial relationship or business dealings with CSM. 

 At the time of Super Storm Sandy, CSM was already engaged as a sub-consultant on two 

County projects. The Commissioner did not participate on either of the technical review 

committees that ranked and selected the prime consultants who later selected CSM as a sub-

consultant on the projects.  

In the first of these two projects (Capital Project No. 3B117, Contract No. S3B117M – 

Influent Pumps), CSM placed …[an employee] at the Bay Park Sewage Treatment Plant in 2009. 

When “all hands” were required for emergency storm recovery efforts, DPW Superintendent of 

Building Operations Michael Fasano reassigned …[the CSM employee] to the emergency 

recovery efforts. 

 In the second project (Contract No. H670008CH, On-Call Nassau County 
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Highway/Bridges), CSM placed …[an employee] as an inspector for DPW “requirements” work 

in 2010. When “all hands” were required for emergency storm recovery efforts, DPW 

Superintendent of Highway Construction Richard Iadevaio reassigned …[the CSM employee] to 

perform emergency debris removal inspections. At Mr. Iadevaio’s request, CSM added …[two 

other employees] as additional emergency debris removal inspectors.  

The Commissioner received periodic reports on the status of all DPW projects, but did 

not exercise direct oversight in connection with either of the two projects on which CSM was 

engaged as a sub-consultant.  The primary managers of the projects were the Assistant to the 

Commissioner, Kenneth Arnold, Superintendent of Building Operations Michael Fasano, and 

Superintendent of Highway Construction Richard Iadavaio. 

DPW mobilized to secure the services of all available qualified contractors and 

consultants to meet the emergency, including CSM which had served as a sub-consultant in the 

aftermath of Hurricane Irene.  Mr. Arnold, well aware that CSM was owned and managed by the 

Commissioner’s sister, chose the more transparent alternative of preparing a contract directly 

between DPW and CSM, rather than continuing CSM’s status as a sub-consultant.  

Contracts were required immediately so that the contractors and consultants would 

receive the payments they needed to retain the necessary personnel, as the need for qualified 

professionals was far greater than the supply. The scope of work, contracts, and supporting 

documents for eighteen professional service contracts was prepared by Assistant to the 

Commissioner, Kenneth Arnold, who worked twelve hours a day to accomplish the urgent task.  

The DPW communications systems were inoperable yet, the extraordinary efforts of Mr. Arnold 

and the DPW staff met these and other equally daunting storm related emergencies.  

Under these pressures Mr. Arnold inadvertently omitted the usual DPW Consultant’s, 
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packets that he prepared for the CSM contract and for another of the contracts. The one page 

Disclosure Form (1) sets forth the firm’s name, address, tax identification number and type of 

business, (2) indicates the names and addresses of all principals and owners of the firm, and (3) 

identifies all companies affiliated with the firm.  The Disclosure Form does not inquire as to the 

existence of any familial relationship between a firm principal or owner of the firm and any 

County officer or employee. 

Although the packets were submitted to the Rules Committee at least seventeen days 

before meeting at which they were approved, Mr. Arnold was not advised by the Rules 

Committee staff that any of the document packets were incomplete. Mr. Arnold learned for the 

first time that the disclosure form was omitted from the CSM document packet on April 25, 

2013, when the oversight was reported by Newsday.  

The inadvertently omitted Disclosure Form, which was actually submitted on April 25, 

2013, identifies Carolyn Shah Moehringer as a principal and owner of the firm. However, this 

information was prominently indicated on the contract and accompanying documents that were 

before the Rules Committee when it approved the contract. Ms. Shah Moehringer was a 

signatory to the executed contract submitted to the Rules Committee, and was listed, by her 

maiden name of Carolyn Shah, as the contact person for CSM on the Routing Slip that 

accompanied the contract to the Rules Committee. The Disclosure Form, had it been submitted 

to the Rules Committee on November 20, 2012, would not have revealed that Ms. Shah 

Moehringer is the Commissioner’s sister. 

 The Commissioner signed the DPW Routing Slip, an intra-County transmittal form, 

indicating by her signature that the contract had been approved for entry in the Nassau Integrated 

Finance System. Assistant to the Commissioner Kenneth Arnold also signed the DPW Routing 



Opinion No. 101-13 Page 11     May 10, 2013 

Slip, indicating that the contract had been approved for funding by the DPW Capital Fund. 

 In addition, the Commissioner signed the Comptroller Approval Form for Personal, 

Professional or Human Services Contracts, indicating that the contract was a renewal, extension 

or amendment of an existing contract (referring to the 2009 contract with the prime consultant 

pursuant to which CSM was serving as a sub-consultant) and that the original contract was 

entered into after a request for proposals and ranking of the responding consultants. 

The Commissioner and Assistant to the Commissioner Kenneth Arnold appeared before 

the Rules Committee on November 20, 2012 to present the sixteen contracts for engineering 

firms participating in the emergency response to Super Storm Sandy, and the continuing efforts 

of DPW to remedy the damage and collect the debris resulting from the storm.  At the meeting, 

Legislator Jacobs inquired whether the contracts were eligible for FEMA funding, and the 

Commissioner responded that they were. The Commissioner acknowledged that certain 

modifications noted by various Legislators would be made. The Commissioner was not asked by 

the Rules Committee to comment, and did not comment on the CSM contract. The Rules 

Committee unanimously approved the sixteen contracts, as modified. 

DISCUSSION 

In considering this inquiry, the Board employed a three step analysis to determine 

whether a prohibited conflict of interest arose by virtue of her familial relationship with the 

owner of an engineering firm that entered into a contract with DPW to provide professional 

services in the recovery efforts following the devastation of Super Storm Sandy, where the 

Commissioner did not expressly disclose the familial relationship to the Rules Committee of the 

County Legislature. 

 The Board considered: (i) whether the Commissioner’s conduct violated New York 
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County, or from having a financial interest in any entity which has business or professional 

dealings with the County.   

For purposes of the Nassau Code of Ethics, the term “Financial Interest” means (i) a 

foreseeable direct or indirect pecuniary or material benefit accruing to a County officer or 

employee as a result of a financial or business dealing with the County; (ii) an ownership interest 

in any entity, except a publicly-traded corporation of which the County officer or employee owns 

less than five percent of the outstanding stock; or (iii) a position as officer, director, trustee, or 

partner of an entity.  

As in the case of GML section 800, for the purpose of the Nassau County Code of Ethics, 

the financial interests of an officer or employee’s spouse, domestic partner, minor children and 

dependents shall be deemed financial interests of such officer or employee; provided, however, 

that a County officer or employee shall not be deemed to have a financial or other private interest 

in the employment, by the County, of his or her spouse, domestic partner, minor child or 

dependent.  A municipal officer or employee is not deemed to have an interest in the contracts of 

her non-dependent siblings or the firms that they own and manage.5 

As previously stated, here the Commissioner had no interest in the contract between 

DPW and CSM and, thus, the Commissioner’s conduct did not violate Nassau County Code of 

Ethics, subdivision 2(a)(1). 

Nassau County Code of Ethics, subdivision 4, requires a County officer or employee to 

recuse herself from acting on any matter before the County in which she has any direct or 

indirect financial interest, or in which she has “any other private interest that a reasonable person 

would perceive to compromise his or her ability to make impartial judgments or take 

                                                 
5 Compare Nassau County Code of Ethics, subdivision 7, which prohibits a County officer or employee from 
“hiring” a relative for County employment. There, siblings are among the regulated class of relatives.  
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emergency, when all available qualified engineering firms were similarly engaged, there is no 

reasonable basis for the impression that the Commissioner used her official position to obtain a 

contract for her sister’s firm, or that she conducted herself in violation of her trust.   

The same circumstances, the long history of professional dealings between DPW and 

CSM dating well before the Commissioner’s appointment, the emergency, and the open call for 

contractors and consultants, eliminates any reasonable possibility that the DPW staff involved in 

the selection of CSM was influenced by the Commissioner’s familial relationship with the firm’s 

owner and manager. 

Simply stated, the Commissioner satisfied all prongs of the test employed by the State 

Ethics Commission in analyzing a case that presented similar facts: (1) the Commissioner had no 

interest, financial or otherwise, in CSM; (2) the Commissioner was not a part of the technical 

review committee that approved the selection of CSM; (3) the Commissioner’s familial 

relationship to the CSM’s owner and manager was fully disclosed to the DPW staff and the 

Commissioner recused herself from any role in consideration or approval of a contract to CSM; 

and (4) the selection of CSM was approved by appropriate DPW personnel on its merits. 

Under these circumstances, and for the foregoing reasons, the Commissioner did not have 

“any direct or indirect financial or… other private interest in the contract between DPW and 

CSM that a reasonable person would perceive to compromise… her ability to make impartial 

judgments or take discretionary actions in the best interests of the County.” That being the case, 

there was no requirement under subdivision 4 of the Nassau County Code of Ethics that the 

Commissioner recuse herself, or file a written notice of recusal with the Board of Ethics.8 The 

Commissioner’s conduct did not violate Nassau County Code of Ethics, subdivision 4. 

                                                 
8 Had there been a requirement that the Commissioner file a notice of recusal with the Board of Ethics, her request 
for an advisory opinion herein would have satisfied that requirement. 
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LEVENTHAL, MULLANEY & BLINKOFF, LLP 
ATTORNEYS AT LAW 
15 REMSEN AVENUE 

ROSLYN, NEW YORK 11576 
TELEPHONE: (516) 484-5440 
FACSIMILE:  (516) 484-2710 

 
 

         
TO:  Hon. Jared Kasschau, County Attorney 

FROM: Steven G. Leventhal 

DATE:  February 26, 2018 

RE:  Advisory Opinion:  

______________________________________________________________________________ 

Questions Presented 
 

Whether a prohibited conflict of interest would arise if an administrative aide employed 
in the Nassau County  were to serve as 
Executive Director of a voluntary not-for-profit corporation that receives funding from 
the County.  
 
Whether the Office of Housing may process a voucher for disbursement to the 
corporation of funds for the payment of the cost of events and services for veterans 
(exclusive of staff salaries) for the period ended December 31, 2018 pursuant to a County 
contract entered into before the administrative aide was appointed as a County employee. 
 
Whether the corporation may receive funding from the 2018 NYCB Nassau County 
5K/10K Veterans Run Marathon administered by the Nassau County Veterans Services 
Agency, now that administrative aide is employed by the County. 
 

Conclusions 

A prohibited conflict of interest would not arise if an administrative aide (the 
“Administrative Aide”) employed in the Nassau County  

 were to serve as Executive Director of a voluntary not-for-profit 
corporation (the “Corporation”) that receives funding from the County, provided he 
receives no compensation from the not-for-profit corporation other than reimbursement 
for expenses actually and necessarily incurred in the performance of his duties. 
 
If the Administrative Aide receives reimbursement from the Corporation for expenses, he 
must report the reimbursements to the Board of Ethics on an annual statement of 
financial disclosure.  
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The Administrative Aide must: 
 

• Recuse himself from acting in his official capacity on any matter affecting the 
Corporation.  
 

The Administrative Aide may not: 
 

• Make personal use nor disclose any confidential County information;  
 

• Communicate on behalf of the Corporation with any County board, agency, 
officer or employee, unless authorized to do so by the Board of Ethics; or  
 

• Work on any matter on behalf of the Corporation that he has participated in his 
capacity as a County employee. 

 
The Office of Housing may process a voucher for disbursement to the Corporation of 
funds for the payment of the cost of events and services for veterans (exclusive of staff 
salaries) for the period ended December 31, 2018 pursuant to a County contract entered 
into before the Administrative Aide was appointed as a County employee. 
 
The Corporation may receive funding from the 2018 NYCB Nassau County 5K/10K 
Veterans Run Marathon administered by the Nassau County Veterans Services Agency, 
now that Administrative Aide is employed by the County employee. 
 

Governing Authority 
 
 Article 18 of the New York General Municipal Law (Conflicts of Interest of Municipal 

Officers and Employees) provides at Section 801 (Conflicts of interest prohibited), that: 

Except as provided in section eight hundred two of this chapter,… no municipal officer 
or employee shall have an interest in any contract with the municipality of which he is an 
officer or employee, when such officer or employee, individually or as a member of a 
board, has the power or duty to (a) negotiate, prepare, authorize or approve the contract 
or authorize or approve payment thereunder (b) audit bills or claims under the contract, or 
(c) appoint an officer or employee who has any of the powers or duties set forth above….  
 

 N.Y. GML Section 802 (Exceptions) provides, in pertinent part, that: 

The provisions of section eight hundred one of this chapter shall not apply to: 
 
1….  f.  A contract with a membership corporation or other voluntary nonprofit 
corporation or association…; 
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… h.  A contract in which a municipal officer or employee has an interest if such contract 
was entered into prior to the time he was elected or appointed as such officer or 
employee, but this paragraph shall in no event authorize a renewal of any such 
contract;… 
 

 Nassau County Charter section 2218 (the “Code of Ethics”) subdivision 2 (Conflicts of 

Interest Prohibited) provides, in pertinent part, that: 

Except as provided in subdivision twelve of this section, no County officer or 
employee whether paid or unpaid, shall:  
  
…Have a financial interest, except by operation of law, in any business or 
professional dealings with the County or any agency thereof or a financial interest in 
any entity which has business or professional dealings with the County…. 
  

 Code of Ethics subdivision 12(c) (Exemptions) provides, in pertinent part, that: 

Notwithstanding the foregoing provisions of this section, a County officer or 
employee may be an officer, director or trustee of a membership corporation or other 
nonprofit corporation or association…,  or hold a policy making position with such 
entity, and participate in all activities and transactions of such entity, provided he or 
she receives no financial remuneration either directly or indirectly from such entity 
other than expenses actually and necessarily incurred in the performance of his or her 
duties.  
 
Any officer or employee receiving such remuneration for expenses shall, for each 
year in which such remuneration is received, be required to complete and file the 
financial disclosure statement promulgated pursuant to the provisions of §22.4.3 of 
the Administrative Code.  
 
A County officer or employee serving a membership corporation or other nonprofit 
corporation or association pursuant to this paragraph, other than in an ex-officio 
capacity, shall recuse himself or herself from acting, in his or her capacity as County 
officer or employee, on any matters directly affecting such entity, shall not use any 
confidential County information nor, without the approval of the Board [of Ethics], 
communicate with any County Board, agency, officer or employee in furtherance of 
the interests of such corporation or  entity  nor work on any case, proceeding, 
application or particular matter which such person has been directly concerned with,  
personally participated in, or actively considered as a County officer or employee.   
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Discussion 

 The inquiring Administrative Aide is employed full time at . His employment 
commenced in January 2018.  
 
  

 

 
 The Administrative Aide is an honorably discharged US Marine, service connected 
disabled veteran, who is the recipient of the Nassau County Distinguished Service Veterans 
Award. He is the Founder and Executive Director of , a domestic not-for-
profit corporation, incorporated in .  According to the information posted on its website, the 
Corporation provides assistance to Long Island veterans and military families in need of urgent 
rental assistance, urgent utility bill payments, transportation fees, employment, referrals, food, 
clothing, and other necessary expenses. The Corporation has a long standing relationship with 
the Nassau County Veterans Services Agency. 
 
  is engaged in business dealings with the County in connection with two 
matters. First, the Corporation has a contract with the County to provide veterans services. It is 
the recipient of a $45,000 grant for this purpose under the Federal Housing and Urban 
Development (HUD) Community Development Block grant program (CDBG).  CDBG 
regulations permit funding directly to sub-recipients that undertake eligible activities. Funding 
recipients are selected by the Nassau County Office of Housing and Community 
Development.   A contract for the period through August 31, 2019 was previously approved.   
The Corporation will soon process vouchers for disbursement of the funds for the payment of 
staff salaries, and of the cost of events and services for veterans. 
 
 Secondly, the Corporation partners with the Nassau County Veterans Services Agency 
for the NYCB Nassau County 5K/10K Veterans Run.   

  Plans are underway for the 2018 Veterans 
Run. This relationship is not memorialized in a written agreement. Nevertheless, for the purpose 
of this analysis, it is deemed to be a contractual relationship.  
 
Analysis 
 
 A three step analysis was used to determine whether, under the circumstance presented, a 
prohibited conflict of interest would arise if an administrative aide employed in the Nassau 
County  were to serve as Executive Director of a 
voluntary not-for-profit corporation that receives funding from the County. The following 
questions were considered: (i) whether the secondary employment, under the circumstances 
presented, would violate Article 18 of the New York General Municipal Law (Conflicts of 
Interest of Municipal Officers and Employees), (ii) whether the secondary employment, under 
the circumstances presented, would violate the Nassau County Code of Ethics, and (iii) whether 
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the secondary employment, under the circumstances presented, would create a prohibited 
appearance of impropriety under common law principles.  
 

1. N.Y. Gen. Mun. Law Article 18 
 
 Article 18 of the New York General Municipal Law establishes minimum standards of 
conduct for the officers and employees of all municipalities within the State of New York, other 
than New York City.1 All officers and employees must comply, whether paid or unpaid, 
including members of boards and commissions.2 Article 18 does not regulate secondary 
employment. 
 
 However, N.Y. GML Section 801 prohibits a County officer or employee from having an 
interest in a County contract if the interested officer or employee has the power or duty, either 
individually or as a member of a board or commission, to approve the contract, authorize 
payments of bills rendered pursuant to the contract, audit those bills, or hire or fire anyone who 
has the power to do any of those things. 
 
 Here, the first two elements are met: there is a County contract and the Administrative 
Aide, as Executive Director of the Corporation, has an interest in the contract. However, the third 
element is absent. The Administrative Aide has no power or duty to control the contract.  
 
 Furthermore, even if all three elements were present here, two statutory exceptions would 
apply. The statute excludes municipal contracts with not-for profit corporations (the contract to 
provide veterans services under the CDBG program, and any prospective agreement with the 
County related to the 2018 Veterans Marathon), and grandfathers contracts that were entered into 
before the municipal officer or employee was elected or appointed (the contract to provide 
veterans services under the CDBG program). 
 
 Accordingly, the secondary employment, under the circumstances presented, would not 
violate Article 18 of the New York General Municipal Law. 
 
 2.  Nassau County Code of Ethics 

 The Nassau County Code of Ethics prohibits a County officer or employee from having a 
financial interest in business or professional dealings with the County. However, the prohibition 
excludes interests in not-for-profit corporations doing business with the County, provided the 
interested officer or employee derives no compensation from the not-for-profit corporation other 
than reimbursement for expenses actually and necessarily incurred. 
 

                                                 
1 N.Y. Gen. Mun. Law §800(4).   
2 Volunteer firefighters and civil defense volunteers, other than fire chiefs and assistant fire 
chiefs, are not “officers” or “employees” within the meaning of GML Article 18. N.Y. Gen. 
Mun. Law §800(5). 
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 The Nassau County Code of Ethics also prohibits a County officer or employee from 
engaging in secondary employment activities that conflict with his or her official duties. 
 
 Long established common law principles and opinions of the New York Comptroller and 
Attorney General offer useful guidance in determining whether a position of outside employment 
would create a conflict with the official duties of a municipal office or employee. 
 
 In the absence of a specific constitutional or statutory prohibition, one person may 
simultaneously hold a public office and a position of outside employment unless they are 
incompatible.3  The leading case on compatibility of offices is People ex rel. Ryan v. Green.4  In 
that case, the Court of Appeals held that two offices are incompatible if one is subordinate to the 
other (i.e., you cannot be your own boss) or if there is an inherent inconsistency between the two 
offices.  Although the Ryan case involved two public offices, the same principle applies to the 
compatibility of a public office and a position of employment.  To determine whether two 
positions are inherently inconsistent, it is necessary to analyze their respective duties.  An 
obvious example of two offices with inconsistent duties is those of auditor and director of 
finance. Id. 
 
 Here, there is no inherent incompatibility between the duties of an administrative aide 
employed at , and those of the executive director of a not-for-profit corporation organized 
to assist veterans and their families. While there is no inherent incompatibility between the 
respective duties of the two positons, conflicts of interest may nevertheless arise from time to 
time. The Administrative Aide must recuse himself from acting in his official capacity on any 
matter affecting the Corporation. He may not disclosure or make unauthorized personal of 
confidential County information; communicate on behalf of the Corporation with any County 
board, agency, officer or employee, unless authorized to do so by the Board of Ethics; or work 
on any matter on behalf of the Corporation in which he has participated in his capacity as a 
County employee. 
 
 If the Administrative Aide finds that he is frequently and inevitably required to recuse 
himself, that may be an indication that the position of secondary employment has become 
incompatible with his official duties and he should, under those circumstances, seek a further 
advisory opinion.  

 
 Accordingly, based on the facts presented, and subject to the conditions set forth herein, 
the secondary employment would not violate the Nassau County Code of Ethics. 
 
 3.  Common Law Principles 

 
 Ethics regulations are not only designed to promote high standards of official conduct, 
they are also designed to foster public confidence in government. An appearance of impropriety 
undermines public confidence. Therefore, courts have found that government officials have an 

                                                 
3 1982 N.Y. Op. Atty. Gen (Inf.) 148. 
4 58 N.Y. 295 (1874). 
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implied duty to avoid conduct that seriously and substantially violates the spirit and intent of 
ethics regulations, even where no specific statute is violated.5  
 
 Where a contemplated action by an official might create an appearance of impropriety, 
the official should refrain from acting. Officials should be vigilant in avoiding real and apparent 
conflicts of interest. They should consider not only whether they believe that they can fairly 
judge a particular application or official matter, but also whether it may appear that they did not 
do so. Even a good faith and public spirited action by a conflicted public official will tend to 
undermine public confidence in government by confirming to a skeptical public that government 
serves to advance the private interests of public officials rather than to advance the public 
interest. 
 
 In considering whether a prohibited appearance of impropriety has arisen, the question is 
whether an officer or employee has engaged in or influenced decisive official action despite 
having a disqualifying conflict of interest that is clear and obvious, such as where the action is 
contrary to public policy, or raises the specter of self-interest or partiality. A prohibited 
appearance of impropriety should not be found where a conflict is speculative or immaterial. 
 
 Here, having concluded for the reasons set forth above that the secondary employment 
does not involve duties that are inherently incompatible with the official duties of the 
Administrative Aide, it would not be reasonable to conclude that the secondary employment 
would tend to undermine public confidence in County government or create a prohibited 
appearance of impropriety under common law principles, particularly in view of the conditions 
imposed by the Code of Ethics and incorporated in this opinion. 
 
 Accordingly, based on the facts presented, and subject to the conditions set forth herein, 
the secondary employment would not create a prohibited appearance of impropriety under 
common law principles.  
 
 

                                                 
5 See, e.g., Matter of Zagoreos v. Conklin, 109 A.D.2d 281 (2d Dept. 1985); Matter of Tuxedo 
Conservation & Taxpayer Assn. v. Town. Board of Town of Tuxedo, 69 A.D.2d 320 (2d Dept. 
1979). 
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Question Presented 
 

Whether a prohibited conflict of interest would arise if a county employee holding the 
title of  were, while off duty, to appear in uniform, in an uncompensated, 
non-speaking role, on a situation comedy filmed for broadcast on network television. 

 
Conclusion 

Based on the facts presented, a prohibited conflict of interest would not arise if a county 
employee holding the title of  were, while off duty, to appear in uniform, in 
an uncompensated, non-speaking role, on a situation comedy filmed for broadcast on 
network television. 
 

Governing Authority 
 
 Nassau County Charter §2218 (“Code of Ethics), subsection 6, provides that:  

No officer or employee of the County shall use the resources of the County in 
furtherance of his or her business, professional or political interests or activities, or 
in furtherance of the interests or activities of any outside entity other than pursuant 
to a County contract with such entity, without the approval of the head of his or her 
agency and the approval of the Board of Ethics upon a finding by the Board that 
such activity is in furtherance of the interests of the County. 
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Discussion 

The duties associated with the civil service title of  are performance of inspections 
and investigations to ensure the enforcement of fire prevention and arson laws, and to determine 
the cause and origin of fires; promotion of the development and use of effective fire prevention 
methods, response to hazardous materials incidents, and related duties. 
 
The producers of the television series “Kevin Can Wait” have planned an episode in which a 
fictitious Nassau County Fire Fighter is interviewed at the scene of a fire concerning his rescue 
of a cat that jumped from a window to avoid the fire. Neither the fire nor the burning building 
will be depicted. The scene and interview will take place after the fire has been extinguished.  
 
A county employee holding the civil service title of  has, in the course of his 
official duties, provided oversight regarding fire safety issues at the scene of filming. The 
producers have invited him to appear in the program in an uncompensated, non-speaking role. 
The county employee would appear while off duty. For authenticity, the producers have 
requested that he appear in uniform. 
 
In a letter submitted in support of this request, the producers stated that: 
 

As you may know, Kevin James, Long Island born and raised, is very supportive of the 
Nassau County community, specifically the Fire and Police Departments, as well as local 
businesses. We take this very seriously, and saw this scene as an opportunity to say 
Thank You to Nassau County. 

 
The  has concluded that the appearance under the facts presented would further the 
interests of the County by fostering public understanding of the role of the  Office, 
and has approved the request subject to the further approval of the Board of Ethics. 
 
A three step analysis was used to determine whether a prohibited conflict of interest would arise 
if a county employee holding the title of  were, while off duty, to appear in 
uniform, in an uncompensated, non-speaking role, on a situation comedy filmed for broadcast on 
network television. The following questions were considered: (i) whether the television 
appearance would violate New York General Municipal Law Article 18 (Conflicts of Interest of 
Municipal Officers and Employees), (ii) whether the television appearance would violate the 
Nassau County Code of Ethics, and (iii) whether television appearance would create a prohibited 
appearance of impropriety under common law principles.  
 

1. N.Y. Gen. Mun. Law Article 18 
 
Article 18 of the New York General Municipal Law the “NYGML”) establishes standards of 
ethical conduct that are mandatory for officers and employees in every municipality within the 
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State of New York, other than New York City.1 NYGML Article 18 does not regulate the outside 
business, personal or political activities of municipal officers and employees. Accordingly, based 
on the facts presented, the television appearance would not violate New York General Municipal 
Law Article 18 (Conflicts of Interest of Municipal Officers and Employees). 
 

2. Nassau County Code of Ethics 
 

The only county resource that would be used in the filming of the television appearance would 
be the uniform worn by the . This minimal use of a county resource would be 
justified by the benefit of public education that is expected to accrue from the television 
appearance.    
 
Accordingly, based on the facts presented, the television appearance would not violate the 
Nassau County Code of Ethics. 
 

3. Common Law Principles 
 

Ethics regulations generally are designed to promote high standards of official conduct and to 
foster public confidence in government.2 The restrictions against misuse of county resources 
help to foster public confidence in government by avoiding situations in which the integrity of an 
officer or employee may be called into question. 

 
Here, having concluded for the reasons set forth above that the minimal use of a County resource 
(the wearing of the  uniform) would be justified by the benefit of public education 
that is expected to accrue from the television appearance, the it is reasonable to conclude that the 
television appearance under the circumstances presented would not create a prohibited 
appearance of impropriety under common law principles. 

 

                                                 
1 N.Y. Gen. Mun. Law §800(4).   
2 In some cases, courts have found that government officials have an implied duty to avoid conduct that violates the 
spirit and intent of ethics regulations, even where no specific statute is violated. See, Zagoreos v. Conklin, 109 A.D. 
2d 281 (2d Dept., 1985); Tuxedo Conservation & Taxpayers Assoc. v. Town Bd. of Tuxedo, 69 A.D. 2d 320 (2d 
Dept., 1979); Conrad v. Hinman, 122 Misc. 2d 531 (Onondaga Co., 1984).  
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