THE RECIPIENT HAS AUTHORIZED PUBLICATION OF THIS ADVISORY OPINION

Opinion No. 101-13

Page 4

May 10, 2013

No officer or employee of the County shall hire or induce others to hire a relative of such
officer or employee nor shall any officer or employee of the County directly supervise or
evaluate the work of any relative employed by the County except a) as required by the
Civil Service Law or rules promulgated thereunder; b) pursuant to a supervisory
arrangement that began prior to the effective date of this subdivision; or c) with the
written approval of the Board of Ethics….
The Nassau County Code of Ethics provides at subdivision 9 (Pecuniary interest of
officers, employees or agents in execution of contracts prohibited), in pertinent part, that:
No officer, employee, or agent of the County, whether he or she be such by election,
appointment or contract shall directly or indirectly, either on his or her own behalf or for
another person or corporation, make or participate in making, including the preparation of
specifications or plans for, any contract or agreement in which said officer or employee
or agent is interested directly or indirectly as principal or agent or as an officer of or
owner of stock in a corporation, nor shall an officer, employee or agent in any way
influence the action of any other officer, employee or agent in relation to the making, or
fail to recuse him or herself from the discussion and approval process of any County
contract or agreement in which he or she has such an interest….
STATEMENTS AND MATERIALS CONSIDERED
In its review and consideration of this inquiry, the Board of Ethics reviewed the
following statements and materials:
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•

Letter of Commissioner Shila Shah-Gavnoudias, dated April 26, 2013;
Supplemental Letter of Commissioner Shila Shah-Gavnoudias, dated April 29, 2013;
Letter of Minority Leader Kevan Abrahams, dated April 26, 2013;
Letter of Legislator Wayne H. Wink, Jr. dated May 2, 2013;
DPW Routing slip, CSM Engineering, P.C., annotated E-220-12;
Comptroller Approval Form, CSM Engineering, P.C., dated November 15, 2012;
Contract for Services, CSM Engineering, P.C., dated November 14, 2012;
Rules Resolution No. [no number]-2012, CSM Engineering, P.C.;
Transcript of Rules Committee meeting, November 20, 2012;
DPW Consultant’s, Contractor’s and Vendor’s Disclosure Stmnt., dated April 25, 2013;
Csmengineering.com, home page, “about” link, and “management” link;
CSM Engineering Nassau County Project list, 2005 through 2017;
DPW Inter-Departmental Memo, Project no. S35110M, dated June 30, 2009;
DPW Inter-Departmental Memo, Project no. SB117, dated July 13, 2009;
DPW Inter-Departmental Memo, Project no. S33990M, dated September 30, 2009;
DPW Inter-Departmental Memo, Project no. S35110M, dated June 30, 2009;
DPW Inter-Departmental Memo, RFP no. PW H670008C, dated June 4, 2010;
DPW Inter- Dept. Memo, Cap. Proj. no. 63456, dated Sept. 6, 2011 (rev. Oct. 24, 2011);
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Nassau awards contract to sister of agency chief, Newsday, April 25, 2013;
Nassau pols request records from public works commission, Newsday, April 26, 2013;
Nass. Publ. works chief should have recused herself from deal, Newsday, April 27, 2013;
Nass. Commiss., after contract to her sister, seeks ethics ruling, Newsday, May 1, 2013;

In addition, the Board of Ethics interviewed the Commissioner, Assistant to the Commissioner
Kenneth Arnold, and Deputy County Attorney Jane M. Houdek. The Commissioner and her
staff, and the assigned Deputy County Attorney were forthcoming, cooperative and credible.
STATEMENT OF FACTS
The Department of Public Works has exclusive charge and supervision of the design,
construction, repair, maintenance and cleaning of all streets and bridges under the jurisdiction of
the County. It has charge and supervision of the design and construction of County buildings,
parks and grounds, drains and drainage structures, and of such sewers, sewage disposal plants,
water system and other structures in the nature of Public Works as the County may construct.
The Commissioner and her staff, assisted by support personnel, initiate plans, formulate policy
and procedures, provide overall direction, coordinate operations and furnish a variety of support
services to a department consisting of over 800 employees working within three subdivisions
identified as: Administration, Engineering, and Operations.
The Commissioner was appointed as Commissioner of DPW on January 1, 2010. She
resides in Nassau County with husband and three children. The Commissioner is a Leed
Accredited, Licensed Professional Engineer, and holds a Master’s Degree in Management and a
Bachelor’s Degree in Civil Engineering.
Super Storm Sandy struck the County and surrounding areas on Monday, October 29,
2012, with devastating impacts in many parts of the County. The storm was accompanied by a
tidal surge that overcame vital electrical and mechanical components at the Bay Park Sewage
Treatment Plant (the “Bay Park STP”), and left the facility without power and completely
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State Department of Transportation, the New York City Department of Environmental
Protection, the MTA Bridges and Tunnels (Triborough Bridge and Tunnel Authority), the New
York City Department of Design and Construction, the New York State Transit Authority, the
Suffolk County Department of Public Works, Stony Brook University, the Town of North
Hempstead, the Town of Hempstead, the Town of Oyster Bay, the Town of Babylon, the
Incorporated Village of Island Park, and Bay Park City.
It is common knowledge among DPW staff and in the engineering industry that CSM is
owned and managed by the Commissioner’s sister, Carolyn Shah Moehringer. Neither the
Commissioner nor her husband now have, or ever had any ownership interest in CSM. In the
years 2004 and 2005 (i.e. approximately five years prior to her appointment as Commissioner of
DPW), the Commissioner performed limited engineering services for CSM, amounting to 70
hours of work in the first instance and 46 hours of work in the second. The Commissioner has
had no other direct or indirect financial relationship or business dealings with CSM.
At the time of Super Storm Sandy, CSM was already engaged as a sub-consultant on two
County projects. The Commissioner did not participate on either of the technical review
committees that ranked and selected the prime consultants who later selected CSM as a subconsultant on the projects.
In the first of these two projects (Capital Project No. 3B117, Contract No. S3B117M –
Influent Pumps), CSM placed …[an employee] at the Bay Park Sewage Treatment Plant in 2009.
When “all hands” were required for emergency storm recovery efforts, DPW Superintendent of
Building Operations Michael Fasano reassigned …[the CSM employee] to the emergency
recovery efforts.
In the second project (Contract No. H670008CH, On-Call Nassau County
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Highway/Bridges), CSM placed …[an employee] as an inspector for DPW “requirements” work
in 2010. When “all hands” were required for emergency storm recovery efforts, DPW
Superintendent of Highway Construction Richard Iadevaio reassigned …[the CSM employee] to
perform emergency debris removal inspections. At Mr. Iadevaio’s request, CSM added …[two
other employees] as additional emergency debris removal inspectors.
The Commissioner received periodic reports on the status of all DPW projects, but did
not exercise direct oversight in connection with either of the two projects on which CSM was
engaged as a sub-consultant. The primary managers of the projects were the Assistant to the
Commissioner, Kenneth Arnold, Superintendent of Building Operations Michael Fasano, and
Superintendent of Highway Construction Richard Iadavaio.
DPW mobilized to secure the services of all available qualified contractors and
consultants to meet the emergency, including CSM which had served as a sub-consultant in the
aftermath of Hurricane Irene. Mr. Arnold, well aware that CSM was owned and managed by the
Commissioner’s sister, chose the more transparent alternative of preparing a contract directly
between DPW and CSM, rather than continuing CSM’s status as a sub-consultant.
Contracts were required immediately so that the contractors and consultants would
receive the payments they needed to retain the necessary personnel, as the need for qualified
professionals was far greater than the supply. The scope of work, contracts, and supporting
documents for eighteen professional service contracts was prepared by Assistant to the
Commissioner, Kenneth Arnold, who worked twelve hours a day to accomplish the urgent task.
The DPW communications systems were inoperable yet, the extraordinary efforts of Mr. Arnold
and the DPW staff met these and other equally daunting storm related emergencies.
Under these pressures Mr. Arnold inadvertently omitted the usual DPW Consultant’s,

Opinion No. 101-13

Page 10

May 10, 2013

packets that he prepared for the CSM contract and for another of the contracts. The one page
Disclosure Form (1) sets forth the firm’s name, address, tax identification number and type of
business, (2) indicates the names and addresses of all principals and owners of the firm, and (3)
identifies all companies affiliated with the firm. The Disclosure Form does not inquire as to the
existence of any familial relationship between a firm principal or owner of the firm and any
County officer or employee.
Although the packets were submitted to the Rules Committee at least seventeen days
before meeting at which they were approved, Mr. Arnold was not advised by the Rules
Committee staff that any of the document packets were incomplete. Mr. Arnold learned for the
first time that the disclosure form was omitted from the CSM document packet on April 25,
2013, when the oversight was reported by Newsday.
The inadvertently omitted Disclosure Form, which was actually submitted on April 25,
2013, identifies Carolyn Shah Moehringer as a principal and owner of the firm. However, this
information was prominently indicated on the contract and accompanying documents that were
before the Rules Committee when it approved the contract. Ms. Shah Moehringer was a
signatory to the executed contract submitted to the Rules Committee, and was listed, by her
maiden name of Carolyn Shah, as the contact person for CSM on the Routing Slip that
accompanied the contract to the Rules Committee. The Disclosure Form, had it been submitted
to the Rules Committee on November 20, 2012, would not have revealed that Ms. Shah
Moehringer is the Commissioner’s sister.
The Commissioner signed the DPW Routing Slip, an intra-County transmittal form,
indicating by her signature that the contract had been approved for entry in the Nassau Integrated
Finance System. Assistant to the Commissioner Kenneth Arnold also signed the DPW Routing
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Slip, indicating that the contract had been approved for funding by the DPW Capital Fund.
In addition, the Commissioner signed the Comptroller Approval Form for Personal,
Professional or Human Services Contracts, indicating that the contract was a renewal, extension
or amendment of an existing contract (referring to the 2009 contract with the prime consultant
pursuant to which CSM was serving as a sub-consultant) and that the original contract was
entered into after a request for proposals and ranking of the responding consultants.
The Commissioner and Assistant to the Commissioner Kenneth Arnold appeared before
the Rules Committee on November 20, 2012 to present the sixteen contracts for engineering
firms participating in the emergency response to Super Storm Sandy, and the continuing efforts
of DPW to remedy the damage and collect the debris resulting from the storm. At the meeting,
Legislator Jacobs inquired whether the contracts were eligible for FEMA funding, and the
Commissioner responded that they were. The Commissioner acknowledged that certain
modifications noted by various Legislators would be made. The Commissioner was not asked by
the Rules Committee to comment, and did not comment on the CSM contract. The Rules
Committee unanimously approved the sixteen contracts, as modified.
DISCUSSION
In considering this inquiry, the Board employed a three step analysis to determine
whether a prohibited conflict of interest arose by virtue of her familial relationship with the
owner of an engineering firm that entered into a contract with DPW to provide professional
services in the recovery efforts following the devastation of Super Storm Sandy, where the
Commissioner did not expressly disclose the familial relationship to the Rules Committee of the
County Legislature.
The Board considered: (i) whether the Commissioner’s conduct violated New York
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County, or from having a financial interest in any entity which has business or professional
dealings with the County.
For purposes of the Nassau Code of Ethics, the term “Financial Interest” means (i) a
foreseeable direct or indirect pecuniary or material benefit accruing to a County officer or
employee as a result of a financial or business dealing with the County; (ii) an ownership interest
in any entity, except a publicly-traded corporation of which the County officer or employee owns
less than five percent of the outstanding stock; or (iii) a position as officer, director, trustee, or
partner of an entity.
As in the case of GML section 800, for the purpose of the Nassau County Code of Ethics,
the financial interests of an officer or employee’s spouse, domestic partner, minor children and
dependents shall be deemed financial interests of such officer or employee; provided, however,
that a County officer or employee shall not be deemed to have a financial or other private interest
in the employment, by the County, of his or her spouse, domestic partner, minor child or
dependent. A municipal officer or employee is not deemed to have an interest in the contracts of
her non-dependent siblings or the firms that they own and manage.5
As previously stated, here the Commissioner had no interest in the contract between
DPW and CSM and, thus, the Commissioner’s conduct did not violate Nassau County Code of
Ethics, subdivision 2(a)(1).
Nassau County Code of Ethics, subdivision 4, requires a County officer or employee to
recuse herself from acting on any matter before the County in which she has any direct or
indirect financial interest, or in which she has “any other private interest that a reasonable person
would perceive to compromise his or her ability to make impartial judgments or take

5

Compare Nassau County Code of Ethics, subdivision 7, which prohibits a County officer or employee from
“hiring” a relative for County employment. There, siblings are among the regulated class of relatives.
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emergency, when all available qualified engineering firms were similarly engaged, there is no
reasonable basis for the impression that the Commissioner used her official position to obtain a
contract for her sister’s firm, or that she conducted herself in violation of her trust.
The same circumstances, the long history of professional dealings between DPW and
CSM dating well before the Commissioner’s appointment, the emergency, and the open call for
contractors and consultants, eliminates any reasonable possibility that the DPW staff involved in
the selection of CSM was influenced by the Commissioner’s familial relationship with the firm’s
owner and manager.
Simply stated, the Commissioner satisfied all prongs of the test employed by the State
Ethics Commission in analyzing a case that presented similar facts: (1) the Commissioner had no
interest, financial or otherwise, in CSM; (2) the Commissioner was not a part of the technical
review committee that approved the selection of CSM; (3) the Commissioner’s familial
relationship to the CSM’s owner and manager was fully disclosed to the DPW staff and the
Commissioner recused herself from any role in consideration or approval of a contract to CSM;
and (4) the selection of CSM was approved by appropriate DPW personnel on its merits.
Under these circumstances, and for the foregoing reasons, the Commissioner did not have
“any direct or indirect financial or… other private interest in the contract between DPW and
CSM that a reasonable person would perceive to compromise… her ability to make impartial
judgments or take discretionary actions in the best interests of the County.” That being the case,
there was no requirement under subdivision 4 of the Nassau County Code of Ethics that the
Commissioner recuse herself, or file a written notice of recusal with the Board of Ethics.8 The
Commissioner’s conduct did not violate Nassau County Code of Ethics, subdivision 4.

8

Had there been a requirement that the Commissioner file a notice of recusal with the Board of Ethics, her request
for an advisory opinion herein would have satisfied that requirement.

