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Bids will be compared as stated in the proposal for bids, and as provided by law.  The bidder is referred to Division 2., Section 1., 

of the specifications for an interpretation of work performed and bid, and Division 2., Section 2., for a description of the various 

items delineated below.  The cost of performing other kinds of work and furnishing other kinds of material required and necessary 

to fulfill all the provisions of this contract in their present form for which no item is provided in the schedule below, SHALL BE 

DEEMED TO HAVE BEEN INCLUDED AND DISTRIBUTED IN THE ITEMS OF THIS SCHEDULE. 

OPERATIONS ITEMS: 

________________________________________________________________________________________________________ 

ITEM     APPROX. FACTOR  

(Months) NO.      QUANTITIES    DESCRIPTION                       

________________________________________________________________________________________________________ 

1A/1B 1 

____________________   

Computer Hardware & 

Ancillary Equipment     x 36  x      

 _______________________________________________________________________________    

                                                                                

________________________________________________________________________________________________________ 

2A/2B   900     ____________________ Field Communication Units   x 36  x     

S 

_______________________________________________________________________________ 

                                                                               

________________________________________________________________________________________________________ 

3 125    _____________________ IM Camera Equipment           x 36  x      

 ________________________________________________________________________________  

                                                                            

_______________________________________________________________________________________________________ 

4  6 ____________________ Travel Time Equipment        x 36 x     

______________________________________________________________________________      

                                                                              

________________________________________________________________________________________________________ 

5  1  ____________________ Fiber Splice Trailer        x 36 x     

_____________________________________________________________________________      

                                                                               

________________________________________________________________________________________________________ 

6 LS      As Ordered (furnish equipment)       = $ 129,600.00 

________________________________________________________________________________________________________ 

7        6     Trailer Mount VMS Signs     x 36  x                                       _____________________ 

 

_______________________________________________________________________________  

                                                                               

________________________________________________________________________________________________________ 

________________________________________________________________________________________________________ 
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8 5     _____________________ Generator Light Towers           x 36  x      

 ________________________________________________________________________________  

                                                                         

________________________________________________________________________________________________________ 

TIME AND MATERIAL ITEMS: 

Time: 

$135,000.00 x   __________________________________________ 

    (Overhead & Profit % + 100%) 

Material: 

$ 60,000.00 x   _________________________________________ 

     (Overhead & Profit % + 100%) 

Subtotal of Time and Material     _________________________________________     

________________________________________________________________________________________________________ 

TOTAL BID: 

Subtotal of Operations Items      _________________________________________ 

Subtotal of Time and Material      _______________________________________ 

       

 

 

                                                                         

NOTE: The figure in both the Time and Material percentage are not indicative of an estimate price.  This figure is merely inserted 

as a basis for bidding purposes. 
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12.1 INTRODUCTION 
 
This Chapter describes the requirements that apply to construction contracts advertised, bid, and 
awarded by Sponsors. The requirements are from the United States Code of Federal Regulations 
(CFR), specifically Title 23, Highways, and Title 49, Transportation. Sponsors must adhere to the 
requirements of both CFR Titles 23 and 49 when using federal funds. Chapter 3 of the Local Projects 
Manual (LPM) provides additional information on the Federal Highway Administration (FHWA) 
funded programs and eligibility. 
 
12.2 PROJECT MANAGEMENT 
12.2.1 Construction Management Plan (CMP)  
 
As stated in Chapter 2 of the LPM, NYSDOT requires all Sponsors to have a written Construction 
Management Plan (CMP) detailing how the construction contract will be administered. The plan 
describes how the Sponsor plans to provide adequate supervision and inspection, including 
materials inspection and acceptance, and independent quality assurance to ensure projects are 
completed in conformance with the approved plans and specifications.  
 
The CMP is part of the overall Project Management Plan (PMP) (see Chapter 2). Title 23 CFR 
635.105(c)(4) requires a Sponsor to provide a full-time employee to be in responsible charge of the 
project even if using consultants to provide engineering and construction inspection services or 
project management. This full-time employee is referred to as the Project Manager (PM). The PM 
reports to the Responsible Local Official (RLO), who has ultimate oversight and responsibility for the 
project.  
 
The PM and the RLO may be the same individual if the RLO has project management experience. 
However, since each Sponsor has different resources and each construction project is different, the 
minimum requirements to be included in each CMP are noted in Appendix 12-3. 
 
If the CMP is not approved before letting, between contract letting and contract award, the Sponsor’s 
PM, Engineer-in-Charge (EIC), Inspector(s), and the Regional Local Projects Liaison (RLPL) shall 
meet to modify the CMP to include information initially not available to the Sponsor.  
 
The CMP should be updated to include a list of individuals involved, their qualifications, 
responsibilities, and supervision hierarchy. The CMP may be modified by agreement between the 
contractual parties as necessary due to personnel changes, changed conditions, scope changes, 
schedule changes, or other reasons. See Appendix 12-3 for the CMP template. NYSDOT must 
approve the CMP before contract award. 

12.2.2 Combination of Two or More Projects for Bidding Purposes 
 
Title 23 CFR 635.111 permits two or more federal-aid and state-aid financed projects to be tied 
(combined) for bidding purposes into one contract where it appears that more favorable bids may be 
received by doing so. All proposals submitted for tied projects must contain separate engineering 
shares for each project. Typically, the combination of projects is predetermined at the beginning of 
the project, with inclusion in the Project Management Plan. Care should be taken in determining the 
combination of the projects so that one will not delay the progress of the other (e.g., environmental 
issues, right-of-way concerns, schedule, funding availability). The Sponsor will coordinate the 
combination of two or more projects with the RLPL.  
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12.2.3  Bundling of Projects 
 
Projects can be bundled for bidding purposes into one contract where it appears that more favorable 
bids may be received by doing so.  Bundled projects must have an independent utility with an 
independent logical termini and do not rely on each other to be completed.  This bundling is typically 
determined and combined as a single contract package at PS&E. In the event that a bundled project 
includes both a federal-aid funded project and a state-aid funded project, the entire bundled project 
will need to meet federal contract requirements, which include compliance with Buy America, DBE, 
and Federal Prevailing Wage Rates.  NEPA re-evaluation prior to construction authorization will only 
be required on the federally funded projects included.   
 
All proposals submitted must contain separate bid prices for each project. It will be vital to track the 
expenses to the separate engineering shares to ensure no federal funds are expended on any of the 
state-funded projects included. Reimbursement requests will need to be submitted clearly separating 
the items for each project/engineering share (including lump sum items.) If federal aid is expended 
on a state-funded project, then that project would need to be in compliance with all federal 
regulations, including NEPA.       
 
12.3 CONTRACTOR’S BID PROPOSAL PACKAGE CONTENTS 
 
Sponsors can begin preparing the Contractor’s Bid Proposal Package as soon as they have received 
federal authorization for Detailed Design. This section addresses the major topics covered in the 
Contractor’s Bid Proposal Package. Sponsors must ensure that they use the most recent version of 
Appendices 12-1 and 12-1A and that the package is organized sequentially. Appendix 12-7, 
Proposal Title Page, Table of Contents, and Project Title Sheet should be included. Appropriate 
Shelf Notes to be added can be obtained from the RLPL. See Appendix 12-8 for a list. 
 
The contract plans (if applicable), specifications, and estimate (PS&E) are the outcome of the design 
stage. It is a summary of the final design information necessary for contract advertisement.  

• For contracts off the State Highway System or National Highway System (NHS) - The 
Sponsor must document in writing to the RLPL that all requirements and appropriate 
appendices were included in the contract bid documents.   

• For contracts on the State Highway System or NHS - Contract bid documents must be 
submitted to the RLPL for a completeness review and approval by the Regional Director (RD) 
and/or FHWA prior to contract advertisement. 

• See Project Development Manual (PDM) Exhibit 4-2 and Exhibit 4-3 for approval 
requirements. 

 
The Contract Bid Document Transmittal Letter (see Appendix 12-5) is used to transmit to NYSDOT 
all required documents and information necessary to progress the project to the construction phase. 
The Sponsor provides the completed Contract Bid Documents – Plans, Specifications, and Estimate 
(PS&E) Checklist (see Appendix 12-6) and PS&E Certification (Appendix 12-9) to NYSDOT for 
review. It is recommended that the documentation associated with NEPA Re-Evaluation also be 
submitted with the Contract Bid Documents.  Refer to Appendix 11 of the PDM. 
 
Appendix 12-2 Additional Construction Contract Requirements must be included in their entirety in all 
federally aided construction contract bid proposals that do not use NYSDOT Standard 
Specifications. See LPM Chapter 9 Section 9.3 Construction Specifications for additional 
information. 
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12.3.1 Appendix 12-1 and Appendix 12-1A, Construction Contract Requirements  
 
Appendix 12-1 and Appendix 12-1A, Construction Contract Requirements, contain sworn written 
statements from the contractor to the Sponsor regarding conditions set by the Sponsor. Appendices 
12-1 and 12-1A, in their entirety, must be included in all construction contract bid proposals. By 
signing the Combined Certification Form of Appendix 12-1A, the contractor certifies that the contents 
are true. 

12.3.1.1 Non-Collusive Bidding and Other Certifications 
 

Collusion is defined as any activity that artificially affects prices when bidding on a contract or activity 
that restricts competition among bidders or potential bidders by exchanging or sharing information 
with firms presumed to be competing for the same contract. Title 23 CFR 635.112(f); New York 
State Finance Law (SFL) Article 9, §139-d and General Municipal Law (GML) Article 5A, §103-d 
require non-collusive bidding and other certifications in all construction contracts. The above laws 
require bidders to certify that the bid submitted was arrived at without resorting to any collusive 
bidding practices.  
 

Additionally, federal law requires bidders to certify that they are eligible to compete for contracts 
under federal regulations and are not under the sanction of any federal agency, nor are any 
sanctions pending against the firm or owner of the firm. Title 2 CFR 1200 also requires the bidder to 
certify that they have not been subject to legal action regarding fraud or misconduct.  
 

A sample signature page (see Appendix 12-1A, Non-Collusive Bidding Certifications) allows for one 
signature to provide multiple certifications. NYSDOT recommends using this form to simplify signing 
for various certifications for the same contract. 

12.3.1.2 Report of Violations of Non-Collusive Bidding or Other Prohibited Contract Activities 
 

The laws noted in the Non-Collusive Bidding Requirements section encourage any person with 
knowledge of collusive bidding or other misconduct by others to report possible violations to the 
appropriate federal and/or state authorities. Reporting Violations of Non-Collusive Bidding 
Procedures Misconduct or Other Prohibited Contract Activities provides information on how to report 
such activities; and must be submitted with all federal-aid construction contracts. 

12.3.1.3 Certification for Federal-Aid Contracts: Lobbying Disclosure 
 

Title 23 CFR 635.112(g) requires contractors or firms intending to conduct business with the federal 
government or participate in contracts funded with federal aid to disclose all lobbying activities. 

12.3.1.4 Required Contract Provisions for Federal-Aid Construction Contracts (FHWA 1273) 
 

All federal aid highway contracts are bound by various federal laws, rules, regulations, and 
presidential executive orders. These requirements address issues such as:  

• General contract administration, 
• Non-discrimination,  
• Non-segregated facilities,  
• Payment of predetermined minimum wage, 
• Statements and payrolls,  
• Records of materials,  
• Supplies and labor, 
• Subletting and assigning of the contracts,  
• Safety and accident prevention,  
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• False statements concerning highway projects, 
• Clean air and water pollution control, 
• Contractor lobbying activities; and  
• Other aspects of the contract and/or contractor responsibilities. 

FHWA-1273, Required Contract Provisions Federal-Aid Construction Contracts includes detailed 
descriptions and explanations of these requirements and must be included verbatim in all federal aid 
highway contract packages (see Appendix 12-1). 

12.3.1.5 Offer Disclosure of Prior Non-Responsibility Determinations 
 
As part of the Contractor’s Bid Proposal Package, SFL Article 9, §139j and 139k require contractors 
to complete the Offerors Disclosure of Prior Non-Responsibility Determinations form affirming that all 
information provided to the Sponsor is complete, true, and accurate. The form must be completed 
and submitted by the individual or entity seeking to enter into a Procurement Contract, Supplement 
or Change Order. 

12.3.1.6 Contract Bonds 
 
GML Article 5A, §103-f, and Standard Specifications §103-03 require the contractor to provide the 
Sponsor with a Faithful Performance Bond and a Labor and Material Bond from a Surety Company. 
The contractor shall procure and deliver bonds to the Sponsor and maintain them at their own 
expense and without expense to the Sponsor until final contract acceptance by the Sponsor. See the 
Standards Specifications noted for additional information.  

12.3.1.7 Bid Deposit  
 
Bidders must submit a bid bond with each proposal for a federally aided contract. The bid bond 
guarantees that the bidder will enter a contract with the Sponsor for work if a Sponsor accepts a 
bidder’s proposal. Each proposal shall be accompanied by a certified check or a bank cashier’s 
check for a specified amount payable to the Sponsor (see NYSDOT’s Standard Specifications 
§102-06 and GML, Article 5A, §102). Bid deposits will be returned within 30 days after award to 
non-awarded bidders. 

12.3.2 Civil Rights Requirements 

12.3.2.1 Disadvantaged Business Enterprise (DBE) Participation  
 
Under 49 CFR 26, the Sponsor will ensure that the contract includes a Disadvantaged Business 
Enterprise (DBE) participation goal in accordance with NYSDOT’s current DBE Plan. The DBE 
Program Plan is approved by FHWA and establishes contract goals by geographic location and 
project work type. When a construction contract is funded wholly or partially with federal funds, only 
a DBE goal is assigned to the contract; no other State or local business enterprise goals (no M/WBE 
goal) can be assigned. The DBE Goal Setting Procedures (Local Program) on the NYSDOT Office of 
Diversity and Opportunity website linked below detail how a DBE Goal is to be set on local projects.  
As referenced in the procedures; to set the DBE goal, Sponsors will use the table of Construction 
Contract Groups, Multi-Regional (Market Area) Map, and the Baseline DBE Goal Selection Chart in 
the Goal Setting Tools. These forms and instructions are found on NYSDOT’s Office of Diversity and 
Opportunity website. 
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12.3.2.1.1 Instructions to Bidders Regarding DBE Participation 
 
NYSDOT Standard Specification §102-12 (DBE Participation Package), indicates that all bidders 
shall submit a complete DBE Participation Package with their proposal.  The DBE Participation 
Package shall include confirmed DBE commitments; DBE confirmation on provided forms (i.e., AAP 
20, AAP 22, and AAP23), for each DBE firm for the kind and amount of work shown in the Bidder’s 
commitments; and good faith effort documentation (if required). No additions, substitutions or 
deductions to the DBE commitments identified at time of letting will be considered as part of the DBE 
Participation Package. See Appendix 12-10 DBE Commitment AAP 14LL (previously Appendix 14-9) 
to assist the Sponsor in collecting the information from proposed bidders. 
 
In addition, per 49 CFR 26.11, all Bidders shall submit with their bid proposal a Bidder’s List (i.e., 
CONR 80LL Bidder’s List Appendix 12-11) which contains information for all Subcontractors, both 
DBEs and non-DBEs, who provided quotes on the contract. The Bidder’s List shall include the 
Subcontractor’s name, work code applicable to each scope of work the Subcontractor sought to 
perform in its quote, and additional Subcontractor information. Failure to submit the required Bidders 
List information may result in rejection of the bid. 
 

12.3.2.2 Minority and Women-Owned Business Enterprises (M/WBE) and Service-Disabled Veteran-
Owned Business (SDVOB) Programs 
 
All contracts entered into by the Sponsor that is wholly funded with state funds must be assessed to 
determine appropriate M/WBE and SDVOB goals. For detailed information on M/WBE and SDVOB 
goal setting, see LPM Chapter 13 Appendix 13-5 and 13-6. 

12.3.2.3 Equal Employment Opportunity (EEO) Requirements 
 
Per Title 41 CFR 60 and 23 CFR 230, the Sponsor will ensure contracts with an Engineer’s Estimate 
of $10,000 or more include EEO workforce utilization goals. Their contractor shall not discriminate 
against any employee or applicant for employment. EEO utilization refers to workforce makeup, 
including women and minorities. The contract goal for minorities varies; it is dependent upon the 
county or counties in which the work is located. The female EEO participation goal is 6.9% 
throughout the State of New York. EEO requirements apply to prime contractors and their 
subcontractors. See Appendix 12-1. 

12.3.2.4 Civil Rights Monitoring and Reporting 
 
All civil rights reporting is to be performed utilizing NYSDOT’s approved civil rights reporting 
software, EBO (Equitable Business Opportunities Solution). Sponsors must submit an EBO access 
form to the RLPL with their contract bid. Information concerning EBO is found online at 
https://www.dot.ny.gov/dotapp/ebo. Sponsors should contact their RLPL for additional assistance 
with EBO. 

12.3.2.5 Title VI Assurances 
 
The Title VI Assurances contained in APPENDIX A-1 SUPPLEMENTAL TITLE VI PROVISIONS 
(CIVIL RIGHTS ACT) must be physically inserted into all federal aid contracts and subcontracts. 
Therefore, it may not be included by reference. 
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12.3.3 Other Requirements 

12.3.3.1 Authority Delegation 
 
Locally administered federal aid transportation projects will use the current NYSDOT Standard 
Specifications detailed in LPM Chapter 9 Section 9.3. Modifications to the specifications will require 
written approval from NYSDOT. See Chapter 9, Section 9.3.3 for more information on special 
specifications. 
 
NYSDOT Standard Specifications refer to NYSDOT employees (Chief Engineer, Deputy Chief 
Engineer Structures, etc.) and functional units (Structures, Traffic, and Safety, etc.) to provide for 
approvals or to perform functions. Sponsors may or may not have access to these resources.  
Depending on NYSDOT’s level of oversight and/or capacity to perform the work, functional unit 
actions identified in NYSDOT specifications may need to be performed by contract. For example, 
subsurface exploration would be performed by an approved Geotechnical Consultant if NYSDOT’s 
Geotechnical Engineering Bureau does not have the capacity for the necessary work. Costs and 
confirmation of availability must be identified in Schedule A of the State Local Agreement before 
scheduling NYSDOT technical services.  
 
Approval authority is delegated to the Responsible Local Official (RLO) by Municipal Resolution 
attached to the State-Local Agreement. If the RLO is not a Licensed Professional Engineer, the RLO 
will recommend the plans, specifications, and estimate based on certification provided by a Licensed 
Professional. These delegated authorities, approvals, and functional unit actions or subcontracting 
shall be approved by the RLPL and documented in the Project Management Plan and the 
Construction Management Plan.  

12.3.3.2 Insurance Provisions 
 
The following insurance provisions are required when contractors, subcontractors, and their 
suppliers intend to conduct business in New York State:  

• Workers’ Compensation  
• Disability Insurance  
• Commercial General Liability Insurance 
• Commercial Automobile  
• Umbrella or Excess Liability 
• Special Protective and Highway Liability  

 
Sponsors may require other insurances, depending on the work being performed, including 
Professional Liability/Errors and Omissions, Railroad Protective, Marine Protection and Indemnity, 
Pollution Liability, and Builder’s Risk. 
 
All required insurance policies, except worker’s compensation and professional liability, shall be 
endorsed to provide coverage to “The Sponsor, any municipality in which the work is being 
performed, any public benefit corporation, railroad, or public utility whose property or facilities are 
affected by the work, and any consultants working for or on the project, and their agents or 
employees.” See NYSDOT’s Standard Specifications §107-06 for more details. 

12.3.3.3 Prevailing Wage Rates, Use of Convict Labor and Materials 
 
Federal and state contracts must include requirements regarding prevailing wage rates, various 
employment practices, and the use of convict-produced materials (see NYSDOT Standard 
Specifications §102-10).  
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Federal wage rates must be obtained online from the official federal contracting Wage 
Determinations Online website. The federal wage rates must be physically inserted into the contract 
proposal.  The federal wage rates must be updated by addendum within 10 days or more before the 
letting, 
 
New York State prevailing wage rates can be found online at the New York State Department of 
Labor’s website. A Prevailing Rate Case number (PRC) will be issued.  If the same request is 
submitted multiple times, the Sponsor will be assigned a different PRC each time for the same 
project. Only the first four pages of the most current state wage rates, including the PRC number, 
need to be included in the proposal. Contractors are obligated to pay the higher of the two as both 
are stated as minimum rates. 

12.3.3.4 Buy America Requirements and Waivers 
 
Title 23 CFR 635.410, 23 USC 313, and the Build America Buy America (BABA) Act in Title IX 
of the Bipartisan Infrastructure Law’s (BIL) require all bidders for federal aid contracts to submit 
bids based on furnishing domestic materials per Standard Specifications §106-11 Buy America. The 
contract will be awarded to the bidder who submits the lowest total bid based on the Buy America 
requirements as detailed in Standard Specifications §106-11 Buy America. This includes any federal 
aid in any project phase regardless of whether federal aid will be applied to construction. Buy 
America also applies to general utility installations and municipal utilities if federal funds are involved 
in any project phase.  
 
 
At the request of the Sponsor, NYSDOT may request from FHWA a waiver of the provisions of this 
section if it meets the waiver requirements as noted in Standard Specifications §106-11 Buy 
America. The submittal of a waiver request requires an extensive review and approval by FHWA and 
does not guarantee that a waiver will be granted. 
 
A Sponsor may use the alternative bidding procedure to justify the use of foreign materials without 
requesting a waiver. Under this procedure, the total project is bid with two alternatives: one which is 
based on foreign source materials while the second alternative requires domestic materials. All 
bidders must submit a bid using domestic source materials and have the option of submitting a bid 
using foreign source materials. The use of foreign products is justified if the lowest total bid with 
domestic products is at least 25 percent more than the lowest bid with foreign source products. The 
25 percent differential applies to the total bid for the entire project, not just the bid prices for items 
with domestic materials detailed in Standard Specifications §106-11 Buy America. 

12.3.3.5 Changed Conditions and Disputed Work Provisions 
 
Title 23 CFR 635.109, “Standardized Changed Conditions Clauses,” requires all FHWA funded 
contracts let by NYS agencies, municipalities, and/or public authorities to provide processes for 
equitable contract adjustments and contract disputes. Title 23 CFR 635.109 also contains three 
contract clauses (found in NYSDOT’s Standard Specifications §104-03, Standard Specifications 
§104-04, and Standard Specifications §104-05) which must be included verbatim in each federal 
aid construction contract. These clauses are included in all federally funded local projects by 
reference to the NYSDOT Standard Specifications. 

12.3.3.6 Retainage Provisions  
 
SFL Article 9, §139-f, and GML Article 5-A, §106-b does not require NYSDOT and Sponsors to 
hold retainage from contractors or permit the contractor to withhold retainage except for work not 
completed on NYSDOT administered contracts. Therefore, the limits on retainage as provided in 
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GML Article 5-A, §106-b cannot be applied by the Sponsor. In accordance with Standard 
Specification 109-07 Prompt Payment, the Sponsor must ensure that the Contractor does not hold 
any.  See LPM Chapter 5.3.1.4 Retainage Policy. 

12.3.3.7 Prompt Payment Provisions  
 
GML Article 5-A, §106-b, and SFL Article 9, §139-f require the contractor to pay their 
subcontractors and suppliers within seven (7) calendar days of receipt of payment from the Sponsor 
and provide for interest on late payments for all public works contracts. See LPM Chapter 5.3.1.3 
Prompt Payment Policy. The prime contractor’s date of payment to subcontractors is the date that 
payment is sent to the subcontractors; this date is recorded in EBO. Subcontractors are required to 
acknowledge these payments in EBO promptly. Contract provisions stating any other payment 
schedule will not be allowed; contracts cannot supersede State Finance Law.  In accordance with 
Standard Specification §109-07 Prompt Payment, the Contractor will not withhold payment to 
subcontractors or DBE/MBE/WEB/SDVOB’s due to disputes about the quantity of work performed.  
See Construction Administration Manual (MURK Part 1A) for additional information.    
 

12.4 MISCELLANEOUS REQUIREMENTS 

12.4.1 Residency and Other Requirements  
 

Title 23 CFR 635.110(b) prohibits the Sponsor from imposing unusual contract specifications, 
including requirements for an award or submitting a bid, such as residency requirements or 
geographical or other restrictions, which tend to restrict competition. Such requirements cannot be 
part of the solicitation for bids or the bid proposal package nor appear in any advertisement for bids. 

12.4.2 Specialized Experience Requirements 
 

The special requirements for determining the lowest responsible bidder should be clear, reasonable, 
and consistent with standard industry practices. For instance, on a project involving historic 
preservation, several years of experience in the historic preservation field, or at least three 
completed historic preservation contracts similar in size and scope would be a reasonable 
requirement. However, special expertise cannot be written to preclude any bidder from submitting a 
bid and can only be used to determine the lowest responsible bidder. Below is an example of an 
appropriate clause for historic preservation work which may be included in a bid proposal package. 
 

Due to the highly sensitive nature of the historic preservation work in this contract, as a condition 
of the award, bidders must have at least _____ years’ experience working with historic (timber, 
iron, etc.) structures (bridges, buildings, etc.), including work on similar contracts or structures. In 
addition, the bidder must include a list of current and previously completed historic preservation 
contracts in its bid package, including the name of the contract owner, a contact person, and 
telephone number so that references can be verified. The contract will be awarded to the lowest 
responsible bidder who meets the experience specifications. 

12.4.3 Wicks Law Requirements  
 

Known as Wicks Law, GML Article 5-A, §101 and SFL Article 9 §135, applies to State agencies, 
certain public benefit corporations, municipalities, school districts, and boards of cooperative 
educational services but does not apply to private building construction. This is a New York State 
statute, and NYSDOT has no authority to grant waivers. The law applies if a construction contract 
involves building construction and the total construction contract value exceeds: 
 

• $3 million in Bronx, Kings, New York, Queens, and Richmond Counties, 
• $1.5 million in Nassau, Suffolk, and Westchester Counties, or 
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• $500,000 in all other counties in New York State. 
 

GML Article 5-A, §101 requires the contract owner (Sponsor) to bid and execute separate contracts 
for general construction, plumbing, heating/ventilating/air conditioning, and electrical components for 
building construction. For any project which does not meet the above thresholds and is not let with 
separate contracts, this law applies in the following ways: 
 

• All bidders must submit with their bids a sealed list of the subcontractors that will perform the 
plumbing, H/V/AC, and electrical work. 

• The successful low bidder’s sealed list will be opened, and the Contractor is required to use 
the list of subcontractors unless there is a legitimate construction need to change the 
subcontractor. The Sponsor’s approval is required for a change to be made.   

• The sealed lists are returned unopened to the non-selected bidders. 

12.4.4 Prequalification 
 
GML Article 5-A, §103 allows political subdivisions (municipalities) with populations over 50,000 to 
prequalify bidders. The prequalification program establishes guidelines governing the qualifications 
of bidders for construction/procurement contracts. These programs are allowed if the Sponsor 
maintains an appropriate list of qualified bidders who meet the Sponsor’s established standards. 
Indication of the use of a pre-qualified bidder must be noted in the advertisement of the project. The 
established standards shall consider the prospective bidders’ experience and the past performance 
of work completed by the prospective bidders as well as: 
 

1. The prospective bidders’ ability to undertake the type and complexity of work, 
2. The financial capability, responsibility, and reliability of the prospective bidders for such type 

and complexity of work, 
3. The record of the prospective bidders in complying with existing labor standards and 

maintaining harmonious labor relations, 
4. The prospective bidders’ compliance with equal employment opportunity requirements and 

anti-discrimination laws, and demonstrated commitment to working with disadvantaged 
businesses through joint ventures of subcontractor relationships; and  

5. The record of the prospective bidders in protecting the health and safety of workers on public 
works projects and job sites as demonstrated by the prospective bidders’ Workers 
Compensation Experience Modification Rate for each of the last three years. 

 
The Sponsor’s prequalification process must have a documented appeal process for firms denied a 
place on a pre-qualified list. In addition, NYSDOT must review and approve any prequalification 
provisions. 

12.4.5 Project Labor Agreement 
 
NYS Labor Law Article 8, §222 allows Sponsors to use a Project Labor Agreement (PLA) when it 
has been determined that the Sponsor’s interest in obtaining the best work at the lowest possible 
price, preventing favoritism, fraud, and corruption, and other considerations such as the impact of 
delay, and the possibility of costs savings are best met by requiring a PLA. Project Labor Agreement 
shall mean a pre-hire collective bargaining agreement between a contractor and a bona fide building 
and construction trade labor organization. The trade labor organization is the collective bargaining 
representative for all persons who will perform work on a public works project. Only contractors and 
subcontractors who sign a pre-negotiated agreement with the trade labor organization can perform 
project work. 
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It should be noted that any project undertaken with a PLA shall:  
• For design, be subject to the review and approval of the Sponsor; and the design and 

construction standards are subject to the review and approval of NYSDOT,  
• Contain a provision that the contractor shall furnish a labor and material bond guaranteeing 

prompt payment and a performance bond for the faithful performance of the project, 
• Participate in an apprentice training program if the project exceeds the noted values under 

NYS Labor Law Article 8, §222. 
 
The use of a PLA must : 

• Be consistent with 23 United States Code (USC) 112, 
• Lead to a more effective use of federal funds; and 
• Be in compliance with all Title 23 and Title 49 USC and CFR requirements. 

 
To accomplish consistency and compliance with the referenced codes, a complete study, analysis, 
and report must be prepared by an independent consultant retained by the Sponsor who is 
experienced in the development and implementation of PLA’s and has not been retained to perform 
the design of the project. The consultant must conduct a thorough project analysis of the 
costs/benefits of a PLA and document specific facts and figures in the Due Diligence Impact Study 
Report. 
 
NYSDOT will review all PLA’s prior to submitting to FHWA for approval, including Design-Build. The 
final report must be provided to the RLPL to be included in the project files.    
 
The NYS Office of General Services (OGS) has a contract for Project Labor Agreement Services 
that Sponsors may use to select a firm. The Sponsor must use the mini-bid process to solicit a cost 
estimate from all on the list before selecting one firm. If a Sponsor uses the OGS Contract, the 
federal requirements as found in Appendices 12-1 and 12-1A must be incorporated into the contract. 
Therefore, the Sponsor would be eligible for reimbursement only if the federal requirements are 
incorporated into the contract. 

12.4.6 Design-Build 
 
The “New York City Public Works Investment Act of 2019” authorized the New York City’s 
Department of Design and Construction and Department of Transportation to undertake public work 
projects pursuant to project labor agreements that cost $10 million or more, use of the alternative 
delivery method known as Design-Build contracts. The New York State Department of 
Transportation Design-Build Procedures Manual provides the procedures to be followed. No other 
Sponsor is permitted at this time to utilize Design-Build as an alternative delivery method. 

12.4.7 Warranties and Specialty Items 
 
Title 23 CFR 635.413 generally prohibits the Sponsor from requiring a contractor to warrant or 
guarantee its overall workmanship for some time after the contract work is accepted. Warranties and 
guarantees are not allowed on federal aid contracts and should not be part of the contract bid 
proposals. Warranties for routine maintenance items not within the control of the contractor are 
prohibited. Specific Sponsor requests to use warranty clauses must be submitted to the RLPL for 
NYSDOT approval before Contract Bid Document Package submission. Standard manufacturers 
and suppliers’ warranties on installed equipment and materials are allowed under federal regulations 
without additional approval. See Standard Specifications §105-18 and §105-19 for more 
information.  
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12.4.8 Training and Apprenticeship Requirements 
 
Training is one of the Civil Rights activities that may be used to address the under-utilization of 
minorities, females, and economically disadvantaged persons in highway construction and 
engineering contracts. The Sponsor must include Item 691 Training and Apprenticeship 
Requirements if the construction cost is estimated above $5M. It should be noted that if the 
construction cost is below $5M and there is an opportunity for training, the item may be included. 
The program requirements must be reviewed and approved by both NYSDOT and FHWA. Only 
FHWA-approved On-the-Job Training (OJT) programs or NYS Department of Labor (NYSDOL)/U.S. 
Department of Labor (USDOL) registered apprenticeship programs may be used to fulfill training 
requirements. The review and approval processes are extensive; therefore, appropriate time should 
be allocated for the approval process. Sponsors should coordinate with their RLPL. See Highway 
Design Manual (HDM) 21.4.3.2 Training Requirements. 

12.4.9 NYSDOT Oversight 
 
There are times where different phases of the project, such as preliminary design, detailed design, 
right-of-way, construction inspection, or construction, are not funded with federal funds. If the 
construction phase is not advanced with federal funds, NYSDOT must provide oversight and ensure 
compliance in the areas of Environmental Commitments, Right-of-way (ROW) 
Requirements/Acquisition, and Buy America provisions.   
 
12.5 CONTRACTING METHODS 
 
Title 23 CFR 635 describes federal regulations governing construction contracts let by a Sponsor for 
which the Sponsor anticipates federal reimbursement. Title 23 CFR 635.104(a) requires construction 
contracts to be awarded to the lowest responsible bidder, as determined by a competitive bidding 
process. The Sponsor must comply with federal aid competitive bidding requirements. NYSDOT is 
the primary recipient of FHWA funding.  When receiving federal funds, NYSDOT must monitor and 
assure compliance with federal regulations on contracts initiated by a project Sponsor or 
subcontracts initiated by a contractor. 
 
Failure to comply with all federal and state laws, rules, regulations, and federal presidential and state 
gubernatorial executive orders may result in the loss of federal aid and removal of NYSDOT and/or 
FHWA participation from the project. In addition, the State may deduct other state or federal aid due 
to the Sponsor's future payments. Refer to Chapter 4, Local Project Agreements, for rules and 
regulations regarding possible repayment of funds to NYSDOT. For additional requirements 
regarding construction contract administration and compliance, see Chapter 15. 
 
Costs found to be ineligible after payment was made to the Sponsor must be repaid to New York 
State. NYSDOT will reduce current or future reimbursement claims on the same or other projects the 
Sponsor may have with NYSDOT if the Sponsor fails to repay.   

12.5.1 Force Account Work by Sponsors 
 
Title 23 CFR 635.104(a) requires competitive bidding for construction contracts unless provided in 
23 CFR 635.104(b), some other method is more cost-effective. Force Account Construction by the 
Sponsor is one method utilized. Title 23 CFR 635.201-205 documents the federal requirements for 
Force Account Construction. NYSDOT or FHWA must approve all requests to use Force Account 
Work on local let construction projects.  
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12.5.1.1 Public Interest Finding 
 
Title 23 CFR 635.104(b) provides the option for a Sponsor to determine if it is more cost-effective to 
use its resources to perform the work adequately than competitive bidding on a local-let, federally 
aided construction contract (i.e., Force Account Work). The Sponsor must submit to the RLPL in 
writing a request justifying why "no-bid force account work" is necessary. This can be justified by 
showing how it is cost-effective to use the Force Account method vs. competitive bidding (e.g., 
during emergency conditions). This request is called a Public Interest Finding (PIF).  
 
• For projects OFF the National Highway System (NHS), the PIF will be submitted to  NYSDOT 

for approval.  
• For projects ON the NHS, the PIF will be submitted by NYSDOT to FHWA for approval. See 

Appendix 12-4 for the PIF form, instructions, and transmittal letter. 
 

12.5.1.2 Use of Sponsors’ Equipment or Materials 
 
Generally, Sponsors cannot require the prime contractor to use the Sponsor’s equipment or 
materials as a condition or pre-condition of awarding the contract. However, if documented in the 
PIF, exceptions may be allowed by NYSDOT or FHWA. Equipment must be acquired through 
competitive bidding or produced by municipal forces. The Contractor must have the option to use 
their own equipment. Cost for equipment must be based on rental rates or unit prices, and points of 
availability shall be documented in the Contract Bid Package. 
Note: Sponsors cannot profit from the rental of their equipment or materials. 

12.5.2 Using Alternate Bidding  
 
If the Sponsor utilizes an alternate bid process to stay within budget limits, the alternate bid process 
must be clearly described in the bid proposal.  A Sponsor cannot use an alternate process where the 
Sponsor may arbitrarily choose from among the alternate bid items.  An arbitrary process may create 
an impression of impropriety.  FHWA has accepted the method described in the Alternate Bidding 
Section of this chapter. 
 
A Sponsor may choose alternate bidding to maximize the benefits of the funding available for a 
contract. In general, the concept allows for Contractors to bid on the elements of the basic contract 
scope (base bid) first as well as submit bids on work outside of the basic contract scope: the 
alternate bid items. These alternates can be either additions or deletions from the basic contract 
scope.  Bids on the basic scope of the contract and the alternate items are submitted at the same 
time and opened at the same time. 
 
If the Sponsor receives a bid on the basic scope which is less than the Engineer’s Estimate for the 
basic scope, bids on the alternate items are considered according to a predetermined order of 
priority, so long as the total bid price remains under the total contract budget (see Scenario #1).  
Conversely, if all bids exceed the Engineer’s Estimate,  Sponsors may delete alternate bid items, 
subject to a priority ranking, to stay within the contract budget (see Scenario #3). 
 

12.5.2.1 Format for Alternate Bidding 
 
The use of alternate bid items is permissible under strict budgetary circumstances. To assure 
bidders of the integrity of the competitive bid process, the criteria and formula for determining the low 
bidder in an alternate bid process must be fully and clearly described in the bid proposal documents. 
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The bid solicitation must advise potential bidders that alternate bidding will be used. Whether adding 
or deleting alternate items, the Sponsor must prioritize the alternate bid items and follow a rational 
sequence when selecting the alternate items. The Sponsor is not free to pick and choose among the 
alternates. The following format must be adhered to. 
  

EXAMPLE: If a budgeted figure cannot be exceeded, the total budget figure should be 
announced at the public bid opening just prior to opening the bids. The bid proposal should 
state the criteria on which award will be based as follows: 

 
• If any bids for the base bid plus Alternates 1-3 come under the budget figure, the award 

will be made based on the base bid plus Alternates 1-3; however,  
• If all bids for the base bid plus Alternates 1-3 exceed the budget figure, the award will be 

based on the base bid plus Alternates 1 and 2; however,  
• If all bids for the base bid plus Alternates 1 and 2 exceed the budget figure, the award will 

be based on the base bid plus Alternate 1; however,  
• If all bids for the base bid plus Alternate 1 exceed the budget figure, the award will be 

based on the base bid only; however, 
• If all bids for the base bid exceed the budget figure, the award will be based on the base 

bid and Alternate 4 (deduct item); however,  
• If all bids for the base bid and Alternate 4 (deduct item) exceed the budget figure, the 

award will be based on the base bid and Alternates 4 and 5 (deduct items); however,  
• If all bids for the base bid and Alternates 4 and 5 (deduct items) exceed the budget figure, 

the award will be based on the base bid plus Alternates 4, 5, and 6 (deduct items) 
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Scenarios #1, #2, and #3 below illustrate the above example in determining the low bidder when 
alternate bid items are used.  
 
 SCENARIO #1  BUDGET FIGURE $200,000 
 
BIDDER BASE BID ALT.#1 ALT.#2 ALT.#3 TOTAL 
A $150,000 $20,000 $20,000 $20,000 $210,000 
B $170,000 $15,000 $ 7,000 $ 7,000 $199,000 
C $185,000 $17,000 $10,000 $ 3,000 $215,000 
D $175,000 $18,000 $ 5,000 $15,000 $213,000 
 
BIDDER B is the low bidder, using base bid plus Alternates 1-3, for a total of $199,000. 
 
 SCENARIO #2 BUDGET FIGURE $200,000 

BIDDER BASE BID ALT.#1 ALT.#2 ALT.#3 TOTAL 
A $196,000 $ 8,000 $ 8,000 $ 8,000 $220,000 
B $192,500 $10,000 $ 2,000 $ 8,000 $212,500 
C $194,000 $11,000 $ 6,000 $ 9,000 $220,000 
D $190,000 $15,000 $ 5,000 $15,000 $225,000 

 
BIDDER D is the low bidder based on the base bid only.  All other applications of the formula 
exceed the budget figure. 
 
 SCENARIO #3 BUDGET FIGURE $200,000 
 

BIDDER BASE BID ALT.#1 ALT.#2  ALT.#3 ALT.#4 ALT.#5 ALT. #6 
A $220,000 $ 8,000 $ 9,000  $ 8,000 ($10,000) ($10,000) ($10,000) 
B $225,000 $ 7,000 $ 7,000  $ 8,000 ($ 8,000) ($ 7,000) ($ 8,000) 
C $215,000 $10,000 $ 7,000  $ 6,000 ($10,000) ($ 6,000) ($ 5,000) 
D $230,000 $10,000 $10,000  $ 7,000 ($12,000) ($10,000) ($ 8,000) 

 
BIDDER C is the low bidder, based on the base bid plus Alternates 4 and 5 ($215,000 minus 
$10,000) (Alt. #4) and minus $6,000 (Alt. #5), total price $199,000 following the formula.   
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12.6 REFERENCES 
 

Federal Laws and Regulations 
USC Title 23 United States Code – Title 23 Highways 
USC Title 49 United States Code – Title 49 Transportation 
Code of Federal Regulations Code of Federal Regulations  
2 CFR 1200 Debarment 
23 CFR 112 Letting of Contracts 
23 CFR 230 External Federal Highway Programs 
23 CFR 635 Construction and Maintenance 
23 CFR 635.104(a)(b) Method of Construction 
23 CFR 635.105(c)(4) Supervising agency 
23 CFR 635.109 Standardized changed condition clauses 
23 CFR 635.110(b) Licensing and qualification of contractors 
23 CFR 635.111 Tied Bids 
23 CFR 635.112(e)(f)(g) Advertising for bids 
23 CFR 635.114(a) Award of contract and concurrence in the award 
23 CFR 635.201-205 Force Account Construction 
23 CFR 635.410 Buy America requirements 
23 CFR 635.413 Guaranty and warranty clauses 
41 CFR 60 (Equal Opportunity Clauses – Compliance Reports 
49 CFR 20.100 Conditions on use of funds 
49 CFR 26 Disadvantaged Business Enterprises, (DBE) 
 

State Laws and Regulations (State Finance Law, (SFL) & Labor Law) 
Article 9, Section 135 Separate specifications for contract work 
Article 9, Section 139-d Statement of non-collusion in bids to the state 
Article 9, Section 139-f Payment on public work projects 
Article 9, Section 139-j Restrictions on contracts during the procurement process 
Article 9, Section 139-k Disclosure of contracts and responsibility of offers 
Article 9, Section 146 Certain construction contracts involving steel 
NYS Labor Law, Article 8, Section 222 Project Labor Agreements, (PLAs) 
 

General Municipal Laws and Regulations (General Municipal Law (GML)) 
Article 5-A, Section 101 Separate specifications for certain public work 
Article 5-A, Section 102 Deposits on plans and specifications 
Article 5-1, Section 103 Political Subdivisions 
Article 5-A, Section 103-d Statement of non-collusion bids 
Article 5-A, Section 103-f Security bonds on municipal projects 
Article 5-A, Section 106-b Payment on public work projects 
 

Other: 
 

FHWA Contract Administration Core Curriculum Manual (Buy America) 
https://www.fhwa.dot.gov/programadmin/contracts/cacc.pdf 
 

FHWA Project Labor Agreements 
https://www.fhwa.dot.gov/construction/contracts/100507.cfm 
 

FHWA-1273, Required Contract Provisions Federal-Aid Construction Contracts 
https://www.fhwa.dot.gov/programadmin/contracts/1273/1273.pdf 
 

MURK Part 1A Contract Administration Manual (CAM) 
https://www.dot.ny.gov/main/business-center/contractors/construction-division/forms-manuals-
computer-applications-general-information/murk_1a 
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http://www.gpo.gov/fdsys/pkg/USCODE-2011-title23/html/USCODE-2011-title23.htm
http://www.gpo.gov/fdsys/pkg/USCODE-2011-title49/html/USCODE-2011-title49.htm
http://www.gpo.gov/fdsys/browse/collectionCfr.action?collectionCode=CFR
https://ecfr.federalregister.gov/current/title-2/subtitle-B/chapter-XII/part-1200?toc=1
https://www.govinfo.gov/app/details/USCODE-2011-title23/USCODE-2011-title23-chap1-sec112/context
http://www.gpo.gov/fdsys/pkg/CFR-1999-title23-vol1/xml/CFR-1999-title23-vol1-part230.xml
http://www.gpo.gov/fdsys/pkg/CFR-1999-title23-vol1/xml/CFR-1999-title23-vol1-part635.xml
http://www.gpo.gov/fdsys/pkg/CFR-1999-title23-vol1/xml/CFR-1999-title23-vol1-sec635-104.xml
http://www.gpo.gov/fdsys/pkg/CFR-1999-title23-vol1/xml/CFR-1999-title23-vol1-sec635-105.xml
http://www.gpo.gov/fdsys/pkg/CFR-1999-title23-vol1/xml/CFR-1999-title23-vol1-sec635-109.xml
http://www.gpo.gov/fdsys/pkg/CFR-1999-title23-vol1/xml/CFR-1999-title23-vol1-sec635-110.xml
https://www.govinfo.gov/content/pkg/CFR-2020-title23-vol1/xml/CFR-2020-title23-vol1-sec635-111.xml
http://www.gpo.gov/fdsys/pkg/CFR-1999-title23-vol1/xml/CFR-1999-title23-vol1-sec635-112.xml
http://www.gpo.gov/fdsys/pkg/CFR-1999-title23-vol1/xml/CFR-1999-title23-vol1-sec635-114.xml
http://www.ecfr.gov/cgi-bin/text-idx?SID=c4bdc60a9b86978055bc30527018346d&node=23:1.0.1.7.23&rgn=div5#se23.1.635_1201
http://www.gpo.gov/fdsys/pkg/CFR-2011-title23-vol1/xml/CFR-2011-title23-vol1-sec635-410.xml
http://www.gpo.gov/fdsys/pkg/CFR-2011-title23-vol1/xml/CFR-2011-title23-vol1-sec635-413.xml
http://www.ecfr.gov/cgi-bin/text-idx?c=ecfr&amp;sid=3b71cb5b215c393fe910604d33c9fed1&amp;rgn=div5&amp;view=text&amp;node=41:1.2.3.1.1&amp;idno=41#sp41.1.60_61.a
http://www.ecfr.gov/cgi-bin/text-idx?c=ecfr&SID=b16efbd7a10a1a3aa269866bbdbe4c5d&rgn=div8&view=text&node=49:1.0.1.1.14.1.18.1&idno=49
http://www.ecfr.gov/cgi-bin/text-idx?SID=da573dc9cfeaa0042ff6b4077c1f8b2e&node=pt49.1.26&rgn=div5
https://www.nysenate.gov/legislation/laws/STF/135
https://www.nysenate.gov/legislation/laws/STF/139-D
https://www.nysenate.gov/legislation/laws/STF/139-F
https://www.nysenate.gov/legislation/laws/STF/139-J
https://www.nysenate.gov/legislation/laws/STF/139-K
https://www.nysenate.gov/legislation/laws/STF/146
https://www.nysenate.gov/legislation/laws/LAB/222
https://www.nysenate.gov/legislation/laws/GMU/101
https://www.nysenate.gov/legislation/laws/GMU/102
https://www.nysenate.gov/legislation/laws/GMU/103
https://www.nysenate.gov/legislation/laws/GMU/103-D
https://www.nysenate.gov/legislation/laws/GMU/103-F
https://www.nysenate.gov/legislation/laws/GMU/106-B
https://www.fhwa.dot.gov/programadmin/contracts/cacc.pdf
https://www.fhwa.dot.gov/construction/contracts/100507.cfm
https://www.fhwa.dot.gov/programadmin/contracts/1273/1273.pdf
https://www.dot.ny.gov/main/business-center/contractors/construction-division/forms-manuals-computer-applications-general-information/murk_1a
https://www.dot.ny.gov/main/business-center/contractors/construction-division/forms-manuals-computer-applications-general-information/murk_1a
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New York State Department of Labor’s Prevailing Work and Public Wage 
http://labor.ny.gov/workerprotection/publicwork/PWRateSch.shtm  
 

US Government Wage Determinations  
https://sam.gov/wage-determinations 
 

Workers Compensation Experience Modification Rate 
http://www.safetymanagementgroup.com/emr-experience-modification-rate.aspx 
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TO NYSDOT CONSTRUCTIONFOR CONCURRENCE
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Acronyms 

ADA Americans with 

Disabilities Act 

 LPM Local Projects Manual 

ADP Advance Detail Plans  MBE Minority Business 

Enterprise 

A&E Architectural & 

Engineering 

 M/WBE Minority and Woman 

Business Enterprise 

CAM Construction 

Administration Manual 

 NYSDOL New York State 

Department of Labor 

CFR Code of Federal 

Regulations 

 NYSUCP New York State Unified 

Certification Program 

DBE Disadvantaged Business 

Enterprise 

 NYSDOT New York State 

Department of 

Transportation 

EBO Equitable Business 

Opportunities 

 ODO New York State 

Department of 

Transportation Office of 

Diversity and Opportunity 

EEO Equal Employment 

Opportunity 

 RLO Responsible Local 

Official 

EI Engineering Instruction  RLPL Regional Local Project 

Liaison 

EO Executive Order  SDVOB Service-Disabled 

Veteran-Owned 

Business 

FHWA Federal Highway 

Administration 

 USDOJ United States 

Department of Justice 

GFE Good Faith Effort  USDOL United States 

Department of Labor 

HDM Highway Design Manual  USDOT United States 

Department of 

Transportation 

LEP Limited English 

Proficiency 

 WBE Woman- Business 

Enterprise 

 

NOTE 

This chapter has associated appendices and forms at: https://www.dot.ny.gov/plafap 

The links for the words highlighted throughout this chapter (except LPM chapter references) can 

be found at the end of this chapter in Section 13.15 References. 
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13.1 INTRODUCTION 

This chapter provides an overview of federal and state Civil Rights laws, rules, regulations, and 

presidential and gubernatorial executive orders (EO) for locally administered transportation 

projects. The New York State Department of Transportation (NYSDOT) policy ensures equal 

opportunity and prevents discrimination in all its activities. NYSDOT and project sponsors 

(denoted as “Sponsor[s]” hereafter) share this compliance responsibility in meeting federal and 

state Civil Rights law requirements on locally administered transportation projects. Various 

chapters within the Local Projects Manual (LPM), as well as NYSDOT’s Standard Specifications, 

NYSDOT’s Manual of Uniform Recordkeeping (MURK) Part 1A Construction Administration 

Manual (CAM), and the Highway Design Manual (HDM) provide additional Civil Rights functional 

guidance. 

13.2 TITLE VI OF THE CIVIL RIGHTS ACT OF 1964 

Title VI of the Civil Rights Act of 1964 and related nondiscrimination statutes require recipients1, 

including the NYSDOT, of federal financial assistance to ensure that no one is excluded from 

participation in, denied the benefits of, or subjected to discrimination based on race, color, or 

national origin in any federally assisted program and activity. 

Per 23 CFR 200.92, Sponsors that receive Federal Highway Administration (FHWA) funds through 

NYSDOT must have a Title VI Program subject to review and approval by NYSDOT. The Title VI 

Program’s purpose is to prohibit discrimination and ensure nondiscrimination through policies, 

procedures, benefits and services, and regular program reviews. In addition, the Title VI Program 

requires Sponsors to specify how they will implement their Title VI responsibilities. 

NYSDOT is required to perform formal annual compliance reviews of Sponsors receiving federal 

funds. Sponsors will be required to document their Title VI compliance through a NYSDOT audit 

review that includes an evaluation of how they administer their overall Title VI Program throughout 

all program areas. 

Sponsors must summarize their efforts regarding how they monitor nondiscrimination in programs 

and activities that impact the public. The program areas include, but are not limited to:

• Planning  

• Environment 

• Project Development (Design) 

• Right-of-Way 

 

 

1 The term recipient is used to refer to an entity or entities that directly receive federal financial assistance from the United States 

Department of Transportation (USDOT) through the Federal Highway Administration (FHWA). 

2 The term subrecipient is used to refer to an entity or entities that indirectly receive federal financial assistance from the USDOT 

through the FHWA. For consistency throughout this Manual, the term Sponsor(s) will be used to refer to subrecipient(s). 
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• Construction 

• Maintenance 

• Traffic Safety 

• Research  

• On-the-Job Training Programs 

Sponsors have the option of: 

• Adopting by a resolution Appendices 13-1 through 13-4 of a Title VI Plan and 

applicable procedures, or 

• Developing their own Title VI Plan with approval from NYSDOT’s Office of Diversity 

and Opportunity (ODO). 

 

13.2.1  Sponsor’s Title VI Requirements  

A Sponsor’s Title VI Plan must have policies and procedures in place to ensure Title VI 

compliance. These policies include: 

• Title VI Assurances (signed and dated), 

• Nondiscrimination Policy Statement (signed and dated), 

• Title VI Plan (signed and dated) that includes Limited English Proficiency (LEP) Plan,  

• Americans with Disabilities Act (ADA) Transition Plan, 

• Monitoring/Review Process, Data Collection, and Analysis of participants, 

• Designated Title VI Coordinator and an outline of their responsibilities, 

• Complaint Form, with applicable processes, procedures, and issue resolution process, 

• Public Involvement Plan that includes Public Dissemination of Title VI Information, and 

• Schedule of Title VI Training (with recorded dates and target audience). 

The Sponsor’s overall Title VI Plan (Appendices 13-1 through 13-4) must include all of the above 

areas. Each area must be addressed in its entirety.   

 
 

 

 

 

Title VI prohibits discrimination on the basis of race, color, and national 

origin in programs and activities receiving federal financial assistance. 

Fillable forms for all required policies and procedures can be found on 

NYSDOT website. 
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13.2.1.1 Sponsor’s Title VI Assurance 

The Sponsor’s Responsible Local Official (RLO) or designee must have a signed and dated Title 

VI Assurance in place. The Sponsor must ensure that all programs, policies, procedures, 

activities, services, and facilities are implemented and operated in a nondiscriminatory manner. 

Title VI Assurance is a shared responsibility for all involved in delivering federal and state-funded 

projects. 

13.2.1.2 Sponsor’s Nondiscrimination Policy Statement 

The Sponsor must maintain a current Title VI/Nondiscrimination Policy Statement. The Statement 

must inform the public of the Sponsor’s commitment to nondiscrimination in all programs and 

activities to the effect that no person shall on the grounds of race, color, national origin, sex, age, 

disability, or low-income status, or limited-English proficiency be excluded from participation in, 

be denied the benefits of, or be otherwise subjected to discrimination or retaliation under any 

program or activity administered by the Sponsor or the Sponsor’s contractors/subcontractors 

whether it is federally assisted or not. The policy statement must be signed and dated by the RLO 

or designee. The Statement must include the following provisions: 

• A commitment to the nondiscrimination provisions of Title VI, 

• Disseminate Title VI information to the general public and publish where appropriate, 

• Ensure Title VI provisions are in all contracts and subcontracts with subcontractors,  

• Participate in training offered on Title VI and other nondiscrimination requirements,  

• Extend subcontracting opportunities to Disadvantaged Business Enterprises (DBEs), 

• Maintain current and accurate records that demonstrate and document Title VI 

compliance, including collecting racial and ethnic data on persons impacted,  

• Appoint a Title VI/Nondiscrimination Coordinator with direct access to the RLO, and 

• Develop a complaint process and take affirmative action to correct any deficiencies 

within a reasonable time. 

13.2.1.3 Sponsor’s Title VI Plan 

Sponsors must develop and maintain a Title VI Plan that documents procedures for complying 

with Title VI Program requirements. Sponsors may use the Sample Title VI Template (Appendix 

13-1 through 13-4) or develop their own. Sponsors that develop their template must submit the 

plan for approval to NYSDOT. The Sponsor must have procedures to review their processes and 

collect and analyze data. 

13.2.1.4 Monitoring and Review Process 

Sponsors must develop procedures for identifying and addressing potential discrimination or 

discriminatory practices within their departments/agencies. The Title VI Plan must include 

procedures on how the Sponsor’s departments/agencies are monitored and reviewed for Title VI 
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compliance and outline procedures to eliminate and address discrimination and resolve 

deficiencies when non-compliance occurs. In addition, Sponsors administering federal and state 

aid contracts must monitor prime contractors, subcontractors, consultants, and sub-consultants 

for Title VI compliance. 

13.2.1.5 Data Collection and Analysis  

Sponsors must develop procedures for collecting statistical data (race, color, national origin, and 

sex) of participants in and beneficiaries of the Sponsor’s programs. Collecting data helps New 

York State identify and prioritize problem areas and evaluate policies and programs’ effectiveness 

to ensure nondiscrimination. The Title VI Plan must describe how the Sponsor plans to collect 

Title VI-related data on an ongoing basis. 

13.3 LIMITED ENGLISH PROFICIENCY (LEP) 

Presidential Executive Order (EO) 13166 “Improving Access to Services for Persons with 

Limited English Proficiency” contains two significant components. The first component is designed 

to improve enforcement and implementation of Title VI obligation to prohibit discrimination based 

on national origin.  The obligation based on national origin includes prohibiting recipients 

(NYSDOT) and sub-recipients (Sponsors) of federal financial assistance from discriminating 

against individuals for whom English is not their first language by failing to provide meaningful 

access to services, programs, and activities for individuals who have LEP.  

The second component requires all federal agencies to meet the same standards as federal 

financial assistance recipients and Sponsors in providing meaningful access for LEP individuals 

to federally funded programs. Sponsors and the federal government, based on available 

resources, must provide materials in other languages or interpreters at meetings when individuals 

have LEP. 

Sponsors should consider the following measures to implement LEP strategies:  

• Written translation of the Sponsor’s vital documents,  

• Language Implementation Plan, 

• Bilingual staff for translation, 

• Language needs assessments or efforts which consider:  

• The number or proportion of LEP persons in the eligible service population, 

• The frequency in which LEP individuals encounter the Sponsor’s programs or 

activities, and 

• The Program’s importance, activity, or services provided by the Sponsor. 

Outreach materials, including public meetings/hearings and announcements, must be available 

in languages the affected population understands. Public meetings and hearings should be held 

at both geographically and structurally accessible facilities. Efforts should be made to schedule 

public meetings and hearings that do not conflict with the impacted communities’ work schedules 
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and should be held in facilities easily accessible by public transportation. Public meetings and 

hearing announcements should indicate that accommodations, to the extent possible, will be 

provided for individuals with disabilities and populations with LEP. If requested, spoken and sign 

language interpreters and alternately formatted materials should be provided at no cost.  

 

13.4 THE REHABILITATION ACT OF 1973 AND THE 

AMERICANS WITH DISABILITIES ACT (ADA)  

As amended, Section 504 of the Rehabilitation Act of 1973 prohibits discrimination based on 

disability in any federally assisted program or activity. Section 504, codified in 49 CFR Part 27, 

prohibits discrimination based on an individual’s disability in transportation-funded programs, 

activities, and services receiving or benefiting from federal financial assistance from the USDOT 

via FHWA.  

The Americans with Disabilities Act (ADA, 1990) is a broader civil rights statute that prohibits 

discrimination against people with disabilities in all areas of public life regardless of funding 

source. Title II, 28 CFR Part 35 of the ADA pertains explicitly to state and local governments. 

Sponsors must implement the following as part of their oversight responsibilities: 

• Ensure that all departments are informed of their responsibilities to provide 

accessibility in their activities, programs, services, and facilities (i.e., department’s 

public rights-of-way). 

• Have a designated 504/ADA Coordinator responsible for coordinating Section 

504/ADA compliance with all departments. 

• Ensure the Sponsor and its sub-recipients apply appropriate accessibility standards to 

their transportation facilities as defined in NYSDOT’s HDM. 

• Ensure all complaints filed under Section 504 and/or the ADA are processed following 

established complaint procedures. 

• Ensure that information in electronic format is accessible to people with disabilities. 

• Provide public notice of the Sponsor’s ADA provisions. 

• Conduct self-evaluations. 

• Ensure their ADA Transition Plan is in place and updated, as noted in their ADA 

Transition Plan. See Section 13.4.3: ADA Transition Plan.  

 

Outreach materials, including public meeting/hearing announcements, 

must be available in languages the affected population understands. 

The Sponsor must have a Designated ADA Coordinator . 
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13.4.1 Nondiscrimination 

Title 49 CFR 27.7 requires a Sponsor’s programs or activities that receive federal financial 

assistance when providing aid, benefits, services, activities, and public facilities to be accessible 

to persons with disabilities. The ADA requires public facilities and programs to be accessible 

regardless of the funding source. The Act also requires effective communication with persons with 

disabilities when Sponsors respond to their requests. Communication venues and media (public 

meetings, announcements, and publicity) must all be accessible. During project development, any 

public meetings or outreach shall comply with Title 49 requirements. 

 
 

13.4.2 Self-Evaluation 

Title 28 CFR 35.105 is the U.S. Department of Justice (USDOJ) Title II regulation that requires 

public entities, even if they do not receive federal funds, to evaluate their current policies, 

practices, programs, services, and activities and to make the self-evaluation available for public 

comment. In addition, the ADA Transition Plan Checklist, which can be found in Appendix 13-2, 

maybe used for self-evaluations.  

Title 49 CFR 27.11 requires recipients (NYSDOT) and subrecipients (Sponsors) to conduct self-
evaluations of policies, programs, practices, services, and activities for compliance with the ADA.  

                                            

 
 

13.4.3 ADA Transition Plan 

Title 28 CFR 35.150(d)(1) requires “a public entity that employs 50 or more persons” to prepare 

an ADA Transition Plan identifying non-compliant pedestrian routes and facilities in the municipal 

Sponsor’s public right-of-way. ADA Transition Plans shall include a plan and schedule for 

corrective action. Failure to create and maintain an ADA Transition Plan may result in an entity’s 

ineligibility to receive federal funds. 

If a public entity employs fewer than 50 persons, the entity needs to only conduct self-evaluations 

(see Section 13.4.2). 

The ADA Transition Plan should include detailed information about the condition of the Sponsor’s 

pedestrian-accessible route network, a list of the physical barriers that limit accessibility to its 

programs, activities, or pedestrian facilities, and the schedule to correct any non-compliance; this 

should include identifying the party responsible for implementing the corrective action to ensure 

all Sponsor facilities are accessible to individuals with disabilities. The Sponsor shall provide an 

opportunity for interested persons or organizations to participate in the development of the 

transition plan and a copy of the plan shall be made available for public inspection. For more 

information, refer to 28 CFR 35.150(d)(1), (3)(i-iv). 

Regardless of where the funding comes from, all public facilities and 

programs must be accessible, per the ADA. 

Self-evaluations are critical to improving your agency’s processes.         
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The ADA Transition Plan Checklist (found in Appendix 13-2), the ADA Transition Plan (found in 

Appendix 13-3), and the ADA Proposed Work Plan and Schedule (found in Appendix 13-4, 

which are fillable forms) were developed to assist Sponsors in implementing their ADA Transition 

Plans. In addition, Sponsors are strongly encouraged to use the ADA Transition Plan Checklist 

located in Appendix 13-2 as a guide when preparing their own ADA Transition Plan.  

NYSDOT has its own ADA Transition Plan, which includes an inventory of sidewalks and curb 

ramps alongside state-owned transportation infrastructure and a rating for accessibility of each.  

NYSDOT continues to update this inventory as it completes capital work at these locations and 

periodically refreshes the statewide list. 

NYSDOT may construct sidewalks, curbs, and curb ramps alongside State highways located in 

Villages (NYS Highway Law, Article 3, Section 46), Towns (NYS Highway Law Section 140), 

and Cities (NYS Highway Law, Article 12-B, Section 349-c); however, under the statutory 

provisions granting NYSDOT such authority, respective Villages, Towns, and Cities are 

responsible for repairing and maintaining sidewalks, curbs, and curb ramps in their respective 

municipality. Maintenance includes both preventive and corrective maintenance. For further 

information, consult the applicable Highway Law Sections provided below.  

When NYSDOT alters a State highway that provides pedestrian access, NYSDOT must design 

and construct the State highway in such a manner that a barrier to the usability of the streets by 

a protected class (individuals with disabilities) is not created or retained. See 28 CFR 35.150, 

35.151(b), 35.151(i). If NYSDOT does not alter the State highway, it remains the municipality’s 

legal responsibility to comply with applicable ADA accessibility requirements.   

A Sponsor’s ADA Transition Plan shall include a list of locations with physical barriers that limit 

the accessibility of programs, activities, or services within its jurisdiction, including those identified 

alongside State highways. However, to ensure a clear understanding of anticipated and upcoming 

NYSDOT capital work, municipalities should discuss the State inventory and NYSDOT plans with 

the Regional Local Project Liaison (RLPL). 

The Sponsor’s completed ADA Transition Plan must be made available for public comment. For 

more information regarding ADA Transition Plans, contact the RLPL. 

13.4.4 Design and Construction 

Sponsors must comply with ADA accessibility standards for all facilities they construct, maintain, 

monitor, or upgrade. Compliance applies to all projects classified as new construction, 

reconstruction, rehabilitation, resurfacing, or repair, as well as any work undertaken by the 

Sponsor’s forces. Therefore, access to existing and proposed pedestrian facilities in a public right-

of-way must be provided. The applicability of design and construction standards is in Chapter 9 

of this manual. 

 

The USDOJ and the FHWA clarified in the 2013 DOJ/DOT Joint Technical Assistance Informal 

Guidance Document that “pavement alteration” activities require a Sponsor to address curb 
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ramp compliance and distinguish between “pavement maintenance” activities that do not require 

such compliance. This guidance further clarifies this requirement stating that whenever a 

“pavement alteration” is made to a street, roadway, or highway, curb ramps must be provided at 

locations where curbs or other barriers restrict access to sidewalks or other pedestrian walkways. 

Examples of “pavement alterations” include:  

• additions of new asphalt layers,  

• in-place recycling,  

• micro-surfacing/thin lift,  

• mill and fill overlays,  

• open-graded surface courses,  

• cape seals,  

• resurfacing, 

• new construction,  

• rehabilitation, and  

• reconstruction. 

Curb ramps and detectable warnings must be installed before or during the “pavement alteration” 

project.   

Examples of “pavement maintenance” include:  

• crack filling and sealing,  

• surface sealing,  

• chip seals,  

• slurry seals,  

• fog seals,  

• scrub seals,  

• joint crack seals,  

• dowel bar retrofits,  

• spot locations of high-friction surface treatments,  

• diamond grinding, or  

• pavement patching. 

 
 

Structural changes to existing conditions must be clearly 

documented that they meet ADA standards. 
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See NYSDOT HDM Chapters 2, 7, and 18 and the DOJ/DOT Joint Technical Assistance 

Informal Question and Answer Supplemental for additional guidance.  

13.5 EQUAL EMPLOYMENT OPPORTUNITY (EEO) 

The Federal Aid Highway Act of 1968 (23 USC 140(a) and 23 CFR 230) ensures 

nondiscrimination in employment based on race, color, religion, sex, or national origin on any 

federally aided projects. Sponsors are required to include EEO provisions in all their federal aid 

construction contracts by physically including Form FHWA 1273, Required Contract Provisions 

Federal Aid Construction Contract in the contract proposal. EEO requirements are included in 

Appendix 12-1, Chapter 14, and Chapter 15.  

Sponsors must identify employment goals for each specific contract; see Chapter 12. These 

goals are included in Appendix 12-1, which is included in the contract proposal. Contractors are 

required to submit workforce data to Sponsors during the performance of their construction 

contracts. Employees and work hours must be entered weekly in NYSDOT’s civil rights reporting 

software Equitable Business Opportunity (EBO). Sponsors must review EBO and compare the 

EEO Workforce Utilization Report to the certified payroll system. EEO goals and attainments are 

also monitored by both the RLPL and Sponsor. When the EEO goals are not met, the Contractor 

must provide Good Faith Effort (GFE) documentation to the Sponsor. GFE are action-oriented 

steps taken to show that all concrete, tangible, result-oriented efforts were exhausted through all 

reasonable means to comply with affirmative action hiring of the contract EEO goals.  

 

13.6 APPRENTICESHIP AND TRAINING PROGRAMS 

Training is a Civil Rights activity that may address the under-utilization of minorities, females, and 

economically-disadvantaged persons in highway construction and engineering contracts. The 

Sponsor must include Item 691 Training and Apprenticeship Requirements if the construction 

cost is estimated above $5 million. If the construction cost is below $5 million and there is an 

opportunity for training, the 691 Training items can be included.  

An apprenticeship training program must be registered with the NYS Department of Labor 

(NYSDOL) and approved by NYSDOT. Only FHWA-approved On-the-Job Training programs or 

NYSDOL/U.S. Department of Labor (USDOL) registered apprenticeship programs may be used 

to fulfill training requirements. The review process and approval process are extensive; therefore, 

appropriate time should be allocated for the approval process. Sponsors should coordinate 

training program activities with their RLPL.  

Minority and female workforce participation goals must be maintained 

on a month-to-month basis or GFE needs to be provided. 
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13.7 DISADVANTAGED BUSINESS ENTERPRISE (DBE) 

PARTICIPATION 

Title 49 CFR 26.45 requires NYSDOT to submit a programmatic DBE Plan to the USDOT. 

Therefore, Sponsors must use NYSDOT’s approved DBE Plan. 

Only firms certified through the New York State Unified Certification Program (NYSUCP) as DBEs 

may be used to accomplish DBE participation goals set on federal aid contracts. The NYSUCP 

DBE Directory is the sole resource for identifying DBEs. Firms not certified as DBEs may apply 

for certification online with any of the four Certifying Partners listed on the Directory’s home page. 

NYSDOT’s DBE Certification Unit assists with DBE Certification. NYSDOT does not pre-qualify 

nor recommend firms for participation. 

 
 

13.7.1 DBE Contract Requirements / Establishing DBE Goals 

13.7.1.1 Consultant and Professional Services 

13.7.1.1.1 Architectural & Engineering (A&E) Consultant Contracts 

All federally aided A&E consultant contracts must encourage DBE participation. The RLO’s 

Project Manager or designee shall monitor DBE participation as the project progresses. The prime 

consultant shall report attainment data to the Sponsor each time a payment request is submitted 

using EBO. For more information about consultant selection procedures, see LPM Chapter 6. 

13.7.1.1.2 Non-Architectural & Engineering (Non-A&E) Consultant Contracts 

For non-A&E contracts such as real estate, legal, accounting, auditing, and public relations, the 

Sponsor, in coordination with the RLPL and NYSDOT’s Office of Diversity and Opportunity (ODO), 

will determine the DBE goal during the final stages of drafting the Request for Proposals. This 

goal is based on the value of the contract, the type of work involved that could be subcontracted, 

and the availability of DBE to accomplish the work. Payment data shall be reported by the prime 

consultant to the Sponsor, utilizing the EBO system each time a payment is made. 

 

The training item can be waived if all parties agree that the project 

has no meaningful and effective training. 

Per EI 21-014, training requirements may be waived. If the 

construction cost is below $5 million, the Sponsor may submit a 

waiver request, which must be documented in the PS&E 

submission. 

 

DBE firms must be certified at the time of project award. 
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13.7.1.2 Construction Contracts 

The Sponsor or their designee will ensure that the construction contract includes participation 

goals in accordance with NYSDOT’s current DBE Program Plan. The DBE Program Plan is 

approved by FHWA and establishes contract goals by geographic location and project work type. 

To set the DBE goal, use the following documents: 

• Table of Construction Contract Groups, 

• Multi-Regional (Market Area) Map,  

• Baseline DBE Goal Selection Chart, and 

• The assessment portion of the Construction Contract DBE Goal Assessment Form.  

These forms and instructions can be found on NYSDOT’s Civil Rights website. 

13.7.2 DBE Goal Assessment Process  

The Sponsor may request a modification of the DBE goal. To implement a modification to the 

DBE goal to either increase, reduce, or be exempt during final design, the Sponsor is required to 

complete the DBE Goal Assessment Form. For example, increases might be appropriate for those 

projects with additional opportunities for DBE participation due to the project’s variety of 

operations or magnitude. Conversely, a reduction or exemption could be sought for projects with 

no significant DBE participation opportunities, perhaps due to being specialized in nature with few 

pay items. The Sponsor must submit the DBE Goal Assessment Form to the RLPL before 

contract document review and approval, but preferably after authorization of Detailed Design. 

Refer to HDM Chapter 21, “Contract Plans, Specifications, and Estimates,” or NYSDOT’s Civil 

Rights website. 

Approved revisions to the DBE goal must be included in the project’s advertisement, contract 

proposal, and contract (see LPM Chapter 14 for guidance). 

13.7.3 DBE Goal and Good Faith Efforts (GFE) Documentation 

The Sponsor or their designee must set the goal, monitor, and report on a contract’s DBE 

participation. If the goal is not met, the Sponsor must collect documentation of good faith efforts 

demonstrated by the contractor. Further details on setting DBE goals can be found in LPM 

Chapter 12; details on GFE documentation can be found in LPM Chapter 14 and LPM Chapter 

15 and NYSDOT’s MURK Part 1A CAM Section 102-12. 

Sponsors must work with NYSDOT staff to ensure data and process quality throughout the project 

delivery and construction processes. In addition, NYSDOT requires civil rights reporting through 

the EBO software to monitor construction contract payments, DBE goals, DBE commitments, and 

DBE attainments. Further details on EBO can be found in LPM Chapter 14. 

A DBE goal assessment must be performed at ADP to ensure the 

goals are appropriate to the project. 
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13.7.4 NYS Executive Order 162 Ensuring Pay Equity  

NYS EO 162, Ensuring Pay Equity by State Contractors” issued in January 2017, is intended to 

help assure State laws are being complied with by requiring contractors and consultants to 

provide documentation demonstrating whether women are being paid the same salaries as men 

for work being performed. Refer to Standard Specifications §107-16 and LPM Chapter 15 for 

more information. 

 

13.8 PROMPT PAYMENT 

The Sponsor is responsible for ensuring all consultants and contractors comply with the prompt 

payment contract requirements in 49 CFR 26.29. These requirements must be included in the 

Sponsor’s contract specifications. In addition, the Sponsor is responsible for quality control 

monitoring of prompt payments using EBO, with the RLPL providing quality assurance monitoring 

and enforcement. 

While 49 CFR 26.29 requires payment to subcontractors within thirty (30) days, New York State 

and General Municipal Laws are more stringent. Specifically, NYS Finance Law Article 9, 

Section 139-f(2), and NYS General Municipal Law, Article 5-A, Section 106-b(2) require prime 

consultants and contractors to pay their subconsultants/contractors and their various vendors 

within seven (7) calendar days of receipt of payment from the public owner. Refer to Standard 

Specifications 109-07 and LPM Chapter 15 for more information. 

 

13.9 FEDERAL REPORTING REQUIREMENTS 

Consultants and contractors must submit data to Sponsors using NYSDOT’s Civil Rights reporting 

software, EBO. Sponsors are required to ensure that consultants and contractors submit timely, 

accurate, and complete data. It enables NYSDOT to submit to the FHWA timely, accurate, and 

complete federal reports that include all federally aided contracts in New York State. A Sponsor’s 

failure to ensure timely, accurate, and complete reporting of Civil Rights data may result in a loss 

or delay of federal aid. All data must be entered before final project acceptance by the Sponsor. 

13.10 CONTRACT COMPLIANCE REVIEWS 

Sponsors must conduct Civil Rights monitoring on all construction contracts. In addition, the 

Sponsor may be directed to perform a comprehensive construction contract compliance review 

GFE must show concrete, tangible, result-oriented efforts were taken 

to meet the goal.  

This reporting requirement applies to every individual who is paid in 

conjunction with the contract. 

The Sponsor may withhold future payment to the Contractor, per 

their Contract, until prompt payment issues are resolved by the 

Contractor.   
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per 23 CFR 230 Subpart D. The procedure and forms for the construction contract compliance 

review process are in NYSDOT’s MURK Part 1A CAM Section 98.  

NYSDOT’s ODO annually completes a compliance review of Sponsors who were recipients of 

federal aid. The ODO analysts will contact the Sponsor via telephone and follow up with a letter. 

In addition, the appropriate RLPL will be provided with additional information on the review.  

Compliance Reviews not only cover a specific project but evaluate the Sponsor’s internal 

compliance processes and procedures.  

13.11 FINAL REPORTS—CONTRACT CLOSE-OUT  

Sponsors must ensure that all required Civil Rights data for federally funded and state-funded 

projects are in EBO before the State-Local Agreement’s close-out. Failure to provide timely, 

accurate, and complete data may jeopardize reimbursement and future aid.  

13.12 CIVIL RIGHTS REQUIREMENTS ON STATE-FUNDED 

(NON-FEDERAL AID) PROJECTS 

13.12.1 Minority and Women-Owned Business Enterprises (M/WBE) Program 

and Service-Disabled Veteran-Owned Business (SDVOB) Program 

The requirements of New York State Executive Law Article 15-A, Article 3 of the Veteran 

Services Law, and the regulations promulgated under 5 NYCRR 140-145 and 9 NYCRR 252.2 

apply to all state-funded projects. Sponsors shall comply with these laws, rules, regulations, 

gubernatorial EOs, and the M/WBE and SDVOB Program requirements. 

All contracts entered into by the Sponsor in furtherance of state-issued, non-federally aided funds 

must be assessed to determine appropriate M/WBE/SDVOB goals derived from NYSDOT’s 

Agency M/WBE and SDVOB Goal Plans. For detailed information on goal setting, Goal 

Assessment, Good Faith Effort Documentation, and Goal Waiver Requests for M/WBE see 

Appendix 13-5; for SDVOB, see Appendix 13-6; and for GFE, see Appendix 13-7.   

13.13 NON-COMPLIANCE WITH CIVIL RIGHTS 

REQUIREMENTS 

By signing the State-Local Agreement, the Sponsor becomes contractually obligated to ensure 

all federal and state Civil Rights laws, rules, regulations, and federal and state EOs are adhered 

to in contracts with its consultants and contractors. Failure by the Sponsor to carry out its 

responsibilities under and comply with federal and state civil rights requirements may result in a 

loss of federal or state aid.  
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13.14 REFERENCES, CHAPTER 13.0 CIVIL RIGHTS 

REQUIREMENTS 

TITLE LINK 

FEDERAL LAWS & REGULATIONS 

23 USC § 140(a), Nondiscrimination 
https://www.govinfo.gov/content/pkg/USCODE-1995-

title23/html/USCODE-1995-title23-chap1-sec140.htm  

42 USC § 2000d, Title VI of the Civil 

Rights Act 

https://www.govinfo.gov/content/pkg/USCODE-2008-

title42/pdf/USCODE-2008-title42-chap21-subchapV.pdf  

23 CFR § 200.9, State Highway Agency 

Responsibilities 

https://www.govinfo.gov/content/pkg/CFR-2008-title23-

vol1/xml/CFR-2008-title23-vol1-sec200-9.xml  

23 CFR § 230, External Federal Highway 

Programs 

https://www.govinfo.gov/content/pkg/CFR-1999-title23-

vol1/xml/CFR-1999-title23-vol1-part230.xml  

23 CFR § 230.111, Implementation of 

Special Requirements for the Provision of 

On-the-Job Training 

https://www.govinfo.gov/content/pkg/CFR-2011-title23-

vol1/xml/CFR-2011-title23-vol1-sec230-111.xml  

23 CFR § 450, Planning Assistance and 

Standards 

https://www.govinfo.gov/content/pkg/CFR-2004-title23-

vol1/xml/CFR-2004-title23-vol1-part450.xml  

28 CFR § 35.105, Self-evaluation 
https://www.govinfo.gov/content/pkg/CFR-2011-title28-

vol1/xml/CFR-2011-title28-vol1-sec35-105.xml  

28 CFR § 35.150(d)(1), Transition Plan 
https://www.govinfo.gov/content/pkg/CFR-2010-title28-

vol1/xml/CFR-2010-title28-vol1-sec35-150.xml 

28 CFR § 35.151, New Construction & 

Alterations 

https://www.govinfo.gov/content/pkg/CFR-2010-title28-

vol1/xml/CFR-2010-title28-vol1-sec35-151.xml  

49 CFR § 26, Disadvantaged Business 

Enterprises (DBE) 

https://www.govinfo.gov/content/pkg/CFR-2011-title49-

vol1/xml/CFR-2011-title49-vol1-part26.xml  

49 CFR § 26.29, What prompt payment 

mechanisms must recipients have? 

https://www.govinfo.gov/content/pkg/CFR-1999-title49-

vol1/xml/CFR-1999-title49-vol1-sec26-29.xml  

49 CFR § 26.45, How do recipients set 

overall goals? 

https://www.govinfo.gov/content/pkg/CFR-2009-title49-

vol1/xml/CFR-2009-title49-vol1-sec26-45.xml  

49 CFR § 27.7, Discrimination Prohibited 
https://www.govinfo.gov/content/pkg/CFR-2011-title49-

vol1/xml/CFR-2011-title49-vol1-sec27-7.xml  
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TITLE LINK 

FEDERAL LAWS & REGULATIONS 

49 CFR § 27.11, Remedial and Voluntary 

Actions and Compliance Planning 

https://www.govinfo.gov/content/pkg/CFR-1998-title49-

vol1/xml/CFR-1998-title49-vol1-sec27-11.xml  

Title VI of the Civil Rights Act of 1964 https://www.fhwa.dot.gov/civilrights/programs/title_vi  

The Federal Aid Highway Act of 1968 
https://www.govinfo.gov/content/pkg/STATUTE-

82/pdf/STATUTE-82-Pg815.pdf  

Section 504 of the 1973 Rehabilitation 

Act 

https://www.dol.gov/agencies/oasam/centers-offices/civil-

rights-center/statutes/section-504-rehabilitation-act-of-1973  

Americans with Disabilities Act of 1990 

(ADA)  
https://www.ada.gov/ada_intro.htm  

Presidential Executive Order (EO) 13166 https://www.justice.gov/crt/executive-order-13166  

STATE LAWS & REGULATIONS 

5 NYCRR 140-145, M/WBE Program 
https://esd.ny.gov/sites/default/files/MWBERegulations-

120220.pdf    

9 NYCRR 252.2, SDVOB Program 

https://govt.westlaw.com/nycrr/Document/Ie852974522121

1e4a6bf0000845b8d3e?listSource=Search&contextData=

%28sc.Search%29&list=NYREGULATION_PUBLICVIEW&

rank=5&transitionType=Default  

Veteran Services Law Article 3, SDVOB https://law.justia.com/codes/new-york/2022/vet/article-3/  

NYS Executive Law Article 17-B, SDVOB 

Program 

https://portal.nyserda.ny.gov/servlet/servlet.FileDownload?f

ile=00Pt0000004FykREAS  

NYS Executive Order 162, Ensuring Pay 

Equity 

https://www.governor.ny.gov/sites/default/files/atoms/files/E

O_162.pdf  

NYS Highway Law, Article 3, § 46, State 

Highways in Villages 
https://www.nysenate.gov/legislation/laws/HAY/46  

NYS Highway Law, Article 3 § 140, State 

Highways in Towns 

https://codes.findlaw.com/ny/highway-law/hay-sect-

140.html  

NYS Highway Law, Article 12-B, § 349-C, 

State Highways in Cities 
https://www.nysenate.gov/legislation/laws/HAY/349-C  

NYS Finance Law, Article 9, § 139-f(2), 

Payment on Public Work Projects 
Legislation | NY State Senate (nysenate.gov)  

NYS General Municipal Law, Article 5-A, 

Section 106-b, Payment on Public Works 

Projects 

https://www.nysenate.gov/legislation/laws/GMU/106-B  
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TITLE LINK 

NYSDOT POLICIES, PROCEDURES, & GUIDANCE 

ADA Transition Plan 
https://www.dot.ny.gov/programs/adamanagement/ada-

transition-plan  

DBE Certification Program 
https://www.dot.ny.gov/main/business-center/civil-

rights/general-info/dbe-certification  

NYSDOT Contract Administration 

Manual, Section 98 

https://www.dot.ny.gov/main/business-

center/contractors/construction-division/forms-manuals-

computer-applications-general-information/murk_1a\ 

NYSDOT Standard Specifications 
https://www.dot.ny.gov/main/business-

center/engineering/specifications/busi-e-standards-

usc/usc-repository/2022_1_specs_usc_vol1.pdf  

NYSDOT Highway Design Manual, 

Chapter 21 

https://www.dot.ny.gov/divisions/engineering/design/dqab/h

dm/chapter-21 

NYSDOT DBE Plan 

https://www.dot.ny.gov/main/business-center/civil-

rights2/civil-rights-

repository/Tab/DBE%20Program%20Plan%202019%20Fin

al%20%20121719.pdf 

NYSDOT’s M/WBE Plan 
https://www.dot.ny.gov/main/business-center/civil-

rights/mwbe-program  

NYSDOT’s SDVOB Plan 
https://www.dot.ny.gov/main/business-center/civil-

rights/sdvob-program  

NYSDOT Title VI Plan 
https://www.dot.ny.gov/main/business-center/civil-

rights/title-vi-ej 

NYSDOT Engineering Instruction, EI 21-

014 

https://www.dot.ny.gov/portal/pls/portal/mexis_app.pa_ei_e

b_admin_app.show_pdf?id=13988  

Title VI Nondiscrimination Plan 
https://www.dot.ny.gov/main/business-center/civil-

rights/title-vi-ej  

ADDITIONAL RESOURCES 

DOJ/DOT Joint Technical Assistance 

Informal Question and Answer 

Supplemental 

https://www.ada.gov/doj-fhwa-ta-supplement-2015.html  

The NYSUCP DBE Directory https://nysucp.newnycontracts.com/  
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